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PEEFACE TO THE SECOND EDITION. 



A Second Edition of this book being required, ad- 
vantage has been taken of the opportunity to reconstruct 
and almost entirely re-write it. The scope of the work has 
been enlarged, and the decisions in the latest reported cases 
have been embodied in the text The plan so successfully 
adopted in the previous edition has been followed in this, 
the law being explained in language sufficiently clear to 
recommend itself to the comprehension of commercial men, 
for whose use the work is primarily intended. The cases 
cited will, it is hoped, be of occasional assistance to 
members of the legal profession by enabling them to verify 
the law on this subject when standard works like " Russell " 
and " Eedman " are not convenient for reference. The Arbitra- 
tion Bill in the Appendix was re-introduced this year into 
the House of Lords by Lord Denman, and read a second 
time in that assembly on March 9th. The object of its 
insertion is to show the lines upon which legislation on this 
branch of the law is likely to proceed, when the present 
unsettled condition of political affairs shall have passed 

away. 

J. S. 

BoYAL Courts Chambers, 

Chancery Lane, W.C. 
May, 1886. 
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peeAce to ^e fiest edition. 



It is hoped that the following pages will be found of use 
to a large and important class of the community who, although 
not members of the legal profession, have frequent occasion 
in the course of their business to consult books of law. The 
endeavour has been to bring the Law of Arbitration into a 
readable compass, and as far as possible to place it before the 
reader in language that he can understand. Having that 
object in view, law terms have, where possible, been dispensed 
with, and it is hoped that, so far as this endeavour is con- 
cerned, the end will justify the means. It will be found ad- 
visable to read the cases mentioned in the text, as they set 
forth many points in the Law of Arbitration and Awards 
other than those they are quoted to illustrate. The forms in 
the Appendix are given as a framework to be filled up as 
occasion may require, according to the ever changing varieties 
of actual practice. 

J. S. 

2 Middle Temfle Lane, £.C. 
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PAET L— THE SUBMISSION. 



INTKODUCTION. 

The subject of Arbitration is not only a subject of Introduction, 
great interest to commercial men, but one also of 
increasing importance to the commercial world. The 
interest taken in it has been, of late years, more espe- 
cially shown by the establishment in various parts of 
the country, of courts of arbitration for the purpose 
of settling disputes amongst members of the different 
trades and occupations carried on in our midst, the 
object being to avoid, as far as possible, that direct 
appeal to the law which so frequently ends in delay, 
dissatisfaction, and expense. Under these circum- 
stances, it is thought desirable to put in a concise 
and readable form, the principal features of this 
subject, so as to enable all the parties to an arbitra- 
tion to form some idea of the duties and responsibili- 
ties of their position, as well as the advantages they 
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IHE LAW OF ABBITRATION AND AWABDS. - 

may ho]^ e to obtain from this mode of arriying at a 
settlement. 

Tbeie are four ways in which a submission to 
arbitration can be made : — 

1. By consent. 

2. By order of the Court or Judge. 

3. Compulsory under the Common Law Procedure 
Act, 1854. 

4. Under the Judicature Acts to an official or 
special referee. 

There are also various statutes passed for the pur- 
pose of facilitating the settlement of disputes by 
arbitration, more particularly with reference to 
railways and other important public undertakings, 
which require large powers for the perfect develop- 
ment of their resources. With these latter we do 
not propose at present to deal, as their consideration 
is beyond the scope of a book like the present, and 
only when the progress of the work requires it shall 
we notice the clauses of these various statutes in 
order to show their bearing upon the subject 
before us. 



SUBMISSION BY CONSENT. 



CHAPTER I, 

SUBMISSION BY CONSENT, 

Arbitration is the submitting of a matter in What is 
dispute to the judgment of one, two, or more persons ^ ' ^ °'^- 
called arbitrators, and, like every other contract, 
requires the consent of all the parties to it. This 
consent is called a submission to arbitration, and 
may be made either verbally, in writing, or by deed. 
A verbal submission should, as far as possible, be Objection to 
avoided, as it is open to the objection common to all gubmisaion. 
verbal agreements, viz., that the terms agreed upon 
by the parties are liable to be disputed. A verbal 
submission is further open to this grave objection, 
that it cannot (even with the consent of the parties 
to it) be made a rule of Court, so as to give the 
Court authority to enforce the decision of the 
arbitrator {AnseU v. Evans , 7 T. R. 1). A sub- Submission 

should be in 

mission should therefore be in writing, and point writing, 
out clearly the matters to be referred ; it should also 
express the agreement of the parties to submit the 
said matters to the decision of a certain person 
called an arbitrator, and also their willingness to be 
bound by his decision. A submission in writing, 
being a contract between the parties to it for the per- 
formance of certain duties, requires to be executed by 
them in the same way as an ordinary contract. It 
will therefore require a 6d. stamp unless the subject- and requii-es 

stamp. 

matter of the dispute is of less value than 5Z., when 
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4 THE LAW OF AKBITKATION AND AWABDS. 

finbiniasion by the Stamp will be 3d. A submission by deed is fre- 

quently adopted, and when that form of agreement is 
made use of, the terms of it cannot be altered, or the 
scope of the submission enlarged, except by a deed. It 
is no objection to a submission that one of the parties 
to it is bound by a deed, and the other by a simple 
agreement in writing, for in cases of arbitration between 
a corporation and a private individual, the individual 
would only sign the contract, but the corporation 
would use its seal (Tomlin v. Mayor of Fordwich, 6 
A. & E. 147). A submission by deed would require 
to be stamped with a 10«. stamp. Another some- 
and by bond, what usual form of submission is by bond. When 

this form is made use of, each party binds himself to 

the other for the payment of certain penalties, in case 

of their non-compliance with the award. This 

penalty does not limit the amount that the arbitrator 

may award, but in case of an action arising on the 

bond, a larger sum than the penalty could not be 

recovered, although the arbitrator had awarded more. 

Submission ^ submission by bond requires a bond stamp. A 

made^r^e of Submission should always contain a clause agreeing 

Court. that it may be made a rule of Court, thereby enabling 

the Court to give effect to the award, and also to 
exercise jurisdiction over the proceedings from the 
commencement. In connection with this part of the 
subject it is enacted by the Common Law Procedure 
Act of 1854, that " Every agreement or submission 
to arbitration by consent, whether by deed or instru- 
ment in writing not under seal, may be made a rule 
of any of the Superior Courts of Law or Equity at 
Westminster, on the application of any party thereto. 



SUBMISSIONS BY ORDER OF THE COURT OR A JUDGE. 

unless such agreement or submission contain words 
purporting that the parties intend that it should not 
be made a rule of Court." It is somewhat difficult 
to imagine the circumstances under which the parties 
to a submission could reasonably object to its being 
made a rule of Courts for until it is made so, either 
of the parties to it may at any time revoke the 
authority of the arbitrator and refuse to proceed 
with the reference. In such a case an action against 
the party revoking for breach of contract would be 
the only available remedy. The award also under a 
submission bf this character could not be set aside, 
or in any way interfered with by the Courts, what- 
ever might have been the misconduct, incapacity, or 
corruption of the arbitrator. If one of the parties 
to a submission, after having consented to enter upon 
a reference, afterwards refuses to do so, he renders 
himself liable to an action for breach of contract 
OVebb V. Taylor, 1 D. & L. 676). 
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*V CHAPTER 11. /- 

V 

SUBMISSIONS BY ORDER OF THE COURT ^OR A JUDGE. 

In order to enable a submission to be made by Submission by 

order of Court 

order of the Court or a Judge, there must be an action how made, 
pending in one of the Courts. If, during the course 
of the action, it is deemed to be for the interest of all 
the parties concerned that the matters in dispute 
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should be referred to arbitration, the Court or Judge 
can, with the consent of the parties to the action, order 
that the cause, or the cause with the addition of any 
other matters that may have arisen, shall be submitted 
SubmiMion on to arbitration. In such cases the submission is made 
'•iwual ternw. ^^ tt ^j^^ ugual terms," which are those on the printed 

forms used for the purpose, any additions that may 

be considered desirable being made by the parties. 

When a cause has been entered for trial it is usually 

Order of Court referred by order or rule of Nisi Prius. This is an 

the consent of the parties to the subihission, and 
embodies the terms on which they agree to refer. It 
is usual for the parties to take a verdict by consent 
for a fixed amount of damages, and the advantage of 
this course of procedure is that the award can be the 
more easily enforced, as in such a case it is considered 
by the law to be as binding as the verdict of a jury, 
^re»tilt of. ^^d ^he same result follows, the costs may be taxed, 

and payment of the amount awarded enforced by 
execution. When an order is made on " the usual 
terms " after a verdict has been taken, the parties to 
the reference thereby consent practically to give the 
. arbitrator an absolute discretion as to the time of 
making his award. They agree that the death of 
either party is not to act as a revocation, or to interfere 
in any way with the arbitrator's authority, also that 
they will produce all the documents relating to the 
matters referred, so far as they are able to do so. 
They likewise consent that they will abide by the 
award and bring no action in relation to the matters 
referred, either against the arbitrator or each other. 
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They also agree that if the arbitrator dies, or refuses 

to act, and the parties to the submission cannot agree, 

the Court shall appoint a new arbitrator. These are 

a few of the clauses contained in '* the usual terms/' 

Although the submission of a cause is made by the Power of Court 

Court or Judge, the Court does not thereby lose its submission. 

jurisdiction over the proceedings of the reference or 

the award. It can set aside the submission if it has 

been obtained by fraud, or drawn up by mistake. If When Court 

_ -^ can amend 

the parties consent, the Court can also amend the submission, 
submission made in a cause> although without that 
consent it would not be able to interfere, the Court 
of itself haying no power to alter the agreement 
entered into by the parties. In order to give the 
Court jurisdiction over the proceedings, the order 
should be made a rule of Court ; the Judge then has 
power not only to alter the submission, but to amend 
it, and also to enforce the performance of the 
award. 

An order of a County Court Judge may be made Order of 
by consent of the parties, to refer any action before Court judge— 
him to arbitration. The award of the arbitrator ® ^^^ - 
under such circumstances would have the effect of, 
and be entered as, a judgment of the Court (9 & 10 
Vict. c. 96, s. 77). 
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CHAPTEE ni. 

C0MPX7LS0BY SUBMISSION UNDEB COMMON LAW 

PBOCEDUBE ACT. 

Submiasion The Common Law Procedure Act gives power to 

Uw pSK *^® C^^^' ^ i^ is thought advisable, to refer to 

Act. arbitration any dispute consisting of matters of mere 

account, which can be more conveniently settled by 

that form of procedure. The clauses conferring this 

power on the Court are as follows : — 

Sect. 8. '' If it be made to appear at any time 
after the issuing of the writ, to the satisfaction of the 
Court or Judge, upon the application of either party, 
that the matter in dispute consists wholly or in part 
of matters of mere account which cannot conveniently 
be tried in the ordinary way, it shall be lawful for 
such Court or Judge, upon such application, if they 
or he think fit, to decide such matter in a summary 
manner, or to order that such matter, either wholly 
or in part, be referred to an arbitrator appointed by 
the parties, or to an ofl&cer of the Coui-t, or in country 
causes, to the Judge of any County Court upon such 
terms as to costs and otherwise as such Court or 
Judge shall think reasonable ; and the decision or 
order of such Court or Judge, or the award or 
certificate of such referee, shall be enforceable by the 
same process as the finding of a jury upon the matter 
referred." 

It will be seen that this section only mentions cases 
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in which the necessity for arbitration shall ** appear 
before issuing of the writ," i.e., before the commence- 
ment of the action, but sect. 6 goes farther, and gives 
a Judge power to refer " upon the trial of any issue," 
The section is as follows : — 

Sect. 6. '*If upon the trial of any issue of fact 
by a Judge under this Act^ it shall appear to the 
Judge that questions arising thereon inyolve matter 
of account which cannot conveniently be tried before 
him, it shall be lawful for him, at his discretion, to 
order that such matter of account be referred to an 
arbitrator appointed by the parties, or to an officer 
of the Court, or in country causes to a Judge of any 
County Court,* upon such terms as to costs, and 
otherwise, as such Judge shall think reasonable ; and 
the award or certificate of such referee shall have the 
same eiSect as hereinbefore provided as to the award 
or certificate of a referee before trial ; and it shall be 
competent for the Judge to proceed to try and dis- 
pose of any other matters in question not referred, in 
like manner as if no reference had been made." 
Under this section questions have arisen as to the 
power of a Judge to refer " all the other issues in an 
action," as well as " matters of account," to an 
arbitrator ; and it has been held that the Judge had 
power to refer matters of account only, and must try 
any other issue in the case in the ordinary way 
(Chw V. Harper, 8 Ex. Div. 198). But the same 
Court subsequently held that in any case in which 
the Court has jurisdiction to refer compulsorily a 

* Reference to Goanty Court Judge now taken away by 21 & 22 
Vict c. 74, 8. 6. 
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Order of 
reference 
before trial. 



Costs of 
reference 



question of account to an official referee under 
sect. 57 of the Judicature Act, it has also power to 
refer all the other issues in the action — ^that is, of 
course, so long as they do not involve questions of 
law " (Ward v. Pilley, 5 Q. B. Div. 427). 

Matters are now frequently referred under these 
clauses (on the application of the parties to an 
action) by the Judge, who either himself appoints 
the arbitrator, or confirms the appointment of one 
chosen by the parties themselves. In such cases 
the award of the arbitrator is of the same force as a 
judgment of the Court, it receives the official approval 
by being embodied in the form of an order of the 
Court, and the costs are at the discretion of the 
Judge, who alone can award them, as unless it is 
specified in the submission that the arbitrator can 
award costs, he has no power to do so. 
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Reference 
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COMPULSORY REFERENCE UNDER THE JUDICATURE ACT, 

36 & 37 VICT. c. 36. 

The fourth method of submission to arbitration 
is set forth in the Judicature Act of 1873. By the 
sections of this Act, which we give below, it will be 
seen that officials are appointed, and indeed were 
created by it, called official or special referees, ac- 
cording as the matter they are called upon to 
consider, is general or particular in its character. 
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These officials have not the same power of dealing 
with a case as an arbitrator, for they can only 
enquire and report to the Court the result of their 
investigations ; whereas, as we shall see, an arbi- 
trator can make an award which has the same force 
as a judgment of the Court, and which can be 
enforced in various ways. 

The sections of the Act that more particularly 
refer to the duties of a referee are as follows : — 

Sect. 56. — " Subject to any rules of Court, and to Procedure 

« . 1 , • . I 1 i • 1 under Judica- 

such right as may now exist to have particular cases tare Act, 1873. 
submitted to the verdict of a jury, any question 
arising in any cause or matter (other than a criminal 
proceeding by the Crown) before the High Court of 
Justice or before the Court of Appeal, may be 
referred by the Court or by any Divisional Court or 
Judge before whom such cause or matter may be 
pending for enquiry and report, to any official or 
special referee, and the report of any such refere.e 
may be adopted wholly or partially by the Court, and 
may (if so adopted) be enforced as a judgment by the 
Court, The High Court or Court of Appeal may 
also, in any such cause or matter as aforesaid in 
which it may think it expedient to do so, call in the 
aid of one or more assessors specially qualified, and 
try and hear such cause or matter wholly or partially 
with the assistance of such assessors. The remunera- 
tion, if any, to be paid to such assessors or special 
referees shall be determined by the Court." 

Sect. 67. — " In any cause or matter (other than a 
criminal proceeding by the Crown) before the said 
High Court, in which all parties interested who are 
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under no disability consent thereto, and also without 
such consent in any such cause or matter requiring 
any prolonged examination of documents or account^, 
or any scientific or local investigation which cannot, 
in the opinion of the Court or a Judge, conveniently 
be made before a jury, or conducted by the Court 
through its other ordinary ofl&cers, the Court or a 
Judge may at any time, on such terms as may be 
thought proper, order any question or issue of fact 
or any question of account arising therein to be tried 
either before an ofl&cial referee, to be appointed as 
hereinbefore provided, or before a special referee to be 
agreed on between the parties ; and any such special 
referee so agreed on shall have the same powers and 
duties, and proceed in the same manner as an official 
referee. All such trials before referees shall be 
conducted in such manner as may be prescribed by 
rules of Court, and subject thereto in such manner as 
the Court or Judge ordering the same shall direct." 

Sect. 58. — "In all cases of any reference to or trial 
by referees under this Act, the referees shall be 
deemed officers of the Court, and shall have such 
authority for the purpose of such reference or trial as 
shall be prescribed by rules of Court or (subject to 
such rules) by the Court or Judge ordering such 
reference or trial ; and the report of any referee upon 
any question of fact on any such trial, shall (unless 
set aside by any Court) be equivalent to the verdict 
of a jury." 

Sect. 59. — " With respect to all such proceedings 
before referees, and their reports, the Court or such 
Judge as aforesaid shall have, in addition to any 
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other powers, the same or the like powers as are 
given to any Court whose jurisdiction is hereby trans- 
ferred to the said High Court with respect to refer- 
ences to arbitration and proceedings before arbitrators 
and their awards respectively by the Common Law 
Procedure Act, 1854." 

Under the Judicature Act, 1873, the Lord Chan- 
cellor had power to appoint four oflScial referees, who 
are paid ofl&cers of the Court, and the power to 
appoint their successors vests in the Lord Chancellor 
for the time being. The distribution of business Provision for 
amongst these officers is provided for by Order 36, business. 
rule 29aa, and rule 29b of the same Order says that 
" when an order shall have been made referring any 
business to the official referee in rotation, such order 
or a duplicate of it shall be produced to the Registrar's 
clerk, whose duty it is to make such distribution as 
aforesaid^ and such clerk shall, except in the case 
provided for by Rule 29c of this Order, endorse 
thereon a note specifying the name of the official 
referee in rotation to whom such business is to be 
referred ; and the order so endorsed shall be sufficient 
authority for the official referee to proceed with the 
business so referred." 

Rule 29c. — " The two last preceding rules of this 
Order are not to interfere with the power of the 
Court or of a Judge at chambers, to direct or trans- 
fer a reference to any one in particular of the said 
official referees, where it appears to the Court or 
Judge to be expedient, but every such reference shall 
be recorded in the manner provided." 

Rule 31 provides that subject to any order to be Enforcing 
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attendance of 
witnesses. 



Hours of 
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Order 

regulating 

fees. 



made by the Conrt or Judge ordering the same, 
evidence shall be taken at any time before a referee, 

»d ft, .t.,^.. or ^.»L ^j b. .^^ b, 

subpoena, and every such trial shall be conducted in 
ti.e%Le manner SB nearly as circnmst^ces wiU 
admit, as trials before a Judge of the High Court, 
but not so as to make the tribunal of the referee a 
public Court of Justice. 

Order 86, rule 83, says, '' Nothing in these Bules 
contained shall authorise any referee to commit any 
person to prison, or to enforce any order by attach* 
ment or otherwise." 

Order 63, rule 14, regulates the times when the 
official referees shall sit. '' The official referees 
shall sit at least from 10 a.]!£. to 4 p.m. on every day 
during the Michaelmas, Hilary, Easter, and Trinity 
sittings of the High Court of Justice, except on 
Saturdays during such sittings, when they shall sit at 
least £rom 10 am. to 1 p.m. ; but nothing in thi(> 
rule shall prevent their sitting on any other days. 

The fees to be taken by official referees are now 
regulated by an order that came into operation in 
January, 1884. By that order the fees are fixed as 
follows : — 



£ 
5 
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d. 





On every reference .... 

And for every hour or part of an hour 

he is occupied beyond two full days 10 

On every sitting elsewhere than in 
London or Middlesex a further fee 
for every night the official referee 
shall be absent from London . 1 11 6 

And for his clerk 15 
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Every fee is to be paid in stamps, and shall be 
affixed to a memorandum stating the account on 
which such fees are paid. The party who begins the 
reference is primarily the party who pays for the 
stamp, and a deposit on account of expenses may be 
required before proceeding with the reference, or at 
any time during the course thereof. 

The fees payable to a special referee are fixed by 
the Court, and vary according to circumstances. 
There are also sundry other methods of submission 
to arbitration, which it is not necessary to enter into 
in a work of this character. They are submissions Submission 
under the Lands Clauses Consolidation Act, 1845, ^^cws 
which usually arise when an industrial or commer- Consolidation 

•^ Act, 1845, 

cial undertaking has been sanctioned by Parliament, 8 & 9 Vict. 

_ 1 ft 
and the promoters have notified their intention to ' ' 

take lands necessary for the purposes of their busi- 
ness, and the owner of such lands claims more than 
d£50 as compensation, and also to have the amount 
of compensation settled by arbitration. The Bailways and under the 
Clauses Consolidation Act also contains provisions ciaus^^Con- 
similar to the above, for the submission of matters in g^^^^y^t^^*' 
di£Eerence to arbitration, as do also the Bailway c* ^0* 
Companies Arbitration Act, 1859, 22 & 28 Vict. 
c. 59, and the Public Health Act, 1875, 38 & 89 
Vict. c. 55. 

There are also submissions in Bankruptcy, by 
record, by order of County Court Judge, by order of 
Quarter Sessions. 

These are the principal methods by which sub- 
missions can be made, and they show the necessity 
that has from time to time arisen for controlling and 
perfecting this form of settling disputes. 
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CHAPTER V. 



Who may be 
parties to 
a sttbmifision. 



Infants. 



THE PARTIES TO THE SUBMISSION. 

Having dealt with the various methods of sub* 
mitting disputes to arbitration, we propose in this 
Chapter to deal with the parties who may put these 
methods into practical operation, and thereby gain 
for themselves the advantages to be derived from this 
form of obtaining satisfaction. In answering the 
question of who may be parties to a submission, it 
may be laid down as a broad principle, that all per- 
sons who can enter into a binding contract, may be 
parties to an arbitration. As infants are incapable of 
binding themselves by contract, except for necessaries, 
they cannot of course be parties to a submission, and 
if an infant is a party, the award of an arbitrator 
would not bind him, but he could, on coming of age, 
accept it or repudiate it. 

The father or guardian of an infant can, however, 
bind himself for the infant's performance of an award, 
so far as that award lays upon the infant some obliga- 
tion that he can perform whilst he is a minor. In 
other words, the contracts of an infant, except for 
necessaries, are not strictly void, but they are void- 
able, so that if a contract has been made for him 
whilst he is a minor, and is for his benefit, he can 
on attaining his majority accept it ; if not for his 
benefit, he can then repudiate it altogether. 

The power which an infant formerly possessed of 
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ratifying, after he obtained his majority, a contract 
entered into when he was a minor, does not now 
exist, haying been put an end to by the Infants 
Belief Act, 87 & 38 Vict. c. 62 {Coxhead v. Mvllisy 
3 C. P. Div. 439). K a person capable of entering 
into a contract binds himself jointly with an infant 
for the performance of an award, he himself will be 
personally liable, but the infant will be free (Com. 
Dig. Arb. D. 2). Equity will not award a decree to 
bind an infant, but the Court will sometimes, in an 
action to which an infant is a party, refer the matter 
to the Master to inquire whether it would be to the 
advantage of the infant that the action should be 
referred to arbitration, and will act in accordance 
with the master's report {Davis v. Pagey 9 Ves. 350). 

A married woman could not formerly enter into a Married 
contract so as to bind herself, unless her husband ^ ^ 
were outlawed, or unless she were a trader in the 
City of London, or separated from her husband by a 
decree of the Courts. She could not, therefore, enter 
into a submission without her husband's consent. 
By the passing of the Married Women's Property 
Act, 1882 (45 & 46 Vict. c. 75), the power of a 
married woman to contract has been considerably 
extended. The Act came into operation on the 1st 
Jan. 1883, since which time a married woman 
occupies the same position in respect of her power of 
contract as if she had remained unmarried. The 
Act gives her power to enter into and render herself 
liable in respect of her separate property on any 
contract,. and also of suing and being sued thereon, 
without joining her husband ; it also enacts that her 
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contract? shall be deemed to be entered into by her 
with respect to, and to bind her separate property, 
unless the contrary be shown. A married woman 
can now, therefore, enter into a submission to arbi- 
tration without her husband's consent, but only so 
far as to bind her separate estate. 

As a trader in the City of London a married woman 
occupies by local custom a somewhat anomalous posi- 
tion : she can sue and be sued in her own name, can 
be made bankrupt, and is considered for all business 
purposes as a feme sole, and can, it is presumed, 
without her husband's consent submit disputes in 
relation to her business to arbitration. 

In cases of partnership disputes, or of any matter 
relating to partnership business, one partner has no 
power to bind his co-partners by a submission to 
arbitration without their consent, which need not 
necessarily be in writing {Hatton v. Royle, 27 L. J. 
Ex. 486 ; Stead v. Salt, 3 Bing. 101). 

A duly authorized agent can bind his principal by 
a submission to arbitration, but in order to do so the 
submission must be made in the name of the prin- 
cipal. If he make the submission in his own name, 
the agent will be personally liable, and it will be no 
defence that he had no interest in the subject of the 
dispute (Bacon's Abr. Arb. C). If an agent has re- 
ceived authority from his principal to refer, he has 
the same power as the principal himself, and he may 
bind bis principal by waiving any irregularities that 
may have taken place in the course of procedure 
{Hamilton v. Bankin, 19 L. J. Ch. 307). 

A lunatic, not being able to enter into a binding 
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contract, cannot refer to arbitration, but his com- 
mittee may do so on his behalf, by order of the Lords 
Justices, who have jurisdiction in matters of lunacy 
{Dane v. Viscountess Kirkwall, 8 C. & P. 679). If 
there is no committee of the lunatic, his wife would 
appear to be the proper person to refer on his behalf 
{Rock V. Slade, 7 Dowl. 22). 

Persons having joint and several interests in any Effect of being 
matter in dispute who bind themselves jointly and sever^iy^ 
severally to perform the award, are all liable to do so i^*«rested. 
{ManseU v. Burredge, 7 T. K. 352). Corporations, Corporations 

may refer; 

either sole or aggregate, may submit to arbitration ; 
but the submission, to be binding, should be under 
the common seal of the corporation. Trustees and also trustees 

and executors. 

executors may also submit to arbitration, or other- 
wise settle any debt, account, claim, or thing what- 
ever, relating to the testator's estate or to the trust, 
without being responsible for any loss occasioned by 
any act or thing so done by them in good faith (44 & 
45 Vict. c. 41, s. 37). A bankrupt cannot refer to Bankrupts 

cannot. 

arbitration so as to bind his estate ; but by the Bank- 
ruptcy Act of 1883, his trustee, with the sanction of 
the committee of inspection, may refer to arbitration 
and compromise all claims (46 & 47 Vict. c. 52, 
s. 57). 

A solicitor can bind his client in an action by a Solicitors can 

bind client by 

submission to arbitration, and that without any ex- reference. 

press consent being given, in fact, in direct opposition 

to his client's instructions {FUmer v. Delber, 3 Taunt. 

486). If, however, he exceed his authority by so 

doing, the client is bound by the award, but he has 

his remedy against the solicitor for any loss or 

c 2 
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damage sustained by the reference (Smith v. Troup, 
18 L. J. C. P. 209). A solicitor can also bind his 
client by an enlargement of the time within which an 
award is to be published (R. v. Hill, 7 Price, 636). 

Counsel can generally bind their clients in an 
action by a submission to arbitration (Strauss v. 
Francis, L. K. 1 Q. B. 379). 

By the Lands Glauses Consolidation Act, 1845, 
8 & 9 Vict. c. 18, power is given to persons under 
disability, and to trustees and executors, to refer. 

Bailway companies have power also given to them 
by statute for the like purpose (22 & 23 Vict. c. 59, 
8. 2). 



CHAPTER VI. 



WHAT MATTERS MAY BE SUBMITTED. 



What can be 
referred. 



With regard to this division of the subject, we 
may again lay it down as a broad principle, that 
whatever matter can be made the subject of a con- 
tract can be referred to arbitration. There are certain 
questions over which the courts have an exclusive 
jurisdiction, and which cannot be taken out of their 
hands for settlement, neither can they refer th^m by 
order, nor are they empowered to do so by statute. 
Matters purely These are purely criminal matters (as contradistin- 
guished from those for which the remedy is either 
civil or criminal), and they remain, and always must 



criminal 
cannot. 
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do from their nature, subject exclusively to judicial 
investigation. With this exception, it may be said, 
every matter that may be the subject of a civil 
remedy can be referred. In all well-drawn submis- 
sions the subject-matter of the dispute is clearly 
pointed out, as without that is done the arbitrator 
has no data on which to proceed, and consequently is 
incapable of giving an award. The usual clause in a Effect of clause 
submission is "of all matters in difference between matters in 
the parties." Under that clause an arbitrator clearly ^etw^n^he 
has power to inquire into all the matters in dispute, parties, 
but only so far as they affect the civil rights of the 
parties. The subject-matter of the reference must Effect of fraud, 
also be legal, and there must be no fraud by any of 
the parties to the submission, as fraud vitiates all 
contracts from their commencement, and an award 
obtained by such means would be void. The Act 9&l0Wili.in. 

c 15 

9 & 10 Will. m. c. 15, s. 2, is clear on this point, 
and says : " And be it farther enacted by the autho- 
rity aforesaid, that any arbitration or umpirage pro- 
cured by corruption or undue means shall be judged 
and esteemed void and of none effect, and accordingly 
be set aside by any Court of law or equity." 

" Now causes matrimonial seem not arbitrable. Suits for 
because marriage ought to be free ; and religion dis- 
allows the severing those whom the church hath 
joined" (Bacon's Abr. Arb. A.). Although things 
have .changed since Bacon's day, and " the severing 
those whom the church hath joined " has become an 
established and prosperous institution, yet a suit for 
a divorce cannot now be referred to an arbitrator so 
as to give him jurisdiction to annul a marriage. The 
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only tribunal having that power is the Probate and 
Divorce Division of the High Court of Justice, and 
no agreement between husband and wife can take 
away from that Court its authority or jurisdiction* 

Terms of Questions as to whether there exists a sufficient cause 

be^JtoSlT*^ for a separation may be referred to arbitration by the 

parties more particularly interested. Mr. Justice 
Lawrence, in Rodney v. Chairilyers, 2 East, 283, 
observed, " We thought there was nothing illegal in 
the parties agreeing to refer the question as to what 
was a good cause of separation to a domestic forum 
instead of applying to the Ecclesiastical Court for a 
divorce." 

and partner- Partnership disputes, and questions arising there- 

from, may also be referred to arbitration (Russell v. 
Russelly 14 Ch. Div. 471), and where it is uncertain 
if the matters in dispute are within the agreement ta 
refer contained in the partnership deed, the Court 
will decide the uncertainty and not leave it to the 
arbitrator (Piercy v. Young, 14 Ch. Div. 200). 

also future Agreements to refer future disputes to arbitration 
' will be enforced by the Courts, although no present 

grounds exist for presuming that any such differences 
will arise. The Act 17 & 18 Vict. c. 125, s. 11, 
provides as to this " That whenever the parties to 
any deed shall agree that any then existing or future 
differences between them or any of them shall be 
referred to arbitration, and one party begins an action 
after such agreement, the Court or Judge may stay 
proceedings." 

and differences 

as to con- Disputes arising as to the construction of a will 

struction of ^^^^y ^^j^^ ^^ made the subjects of a reference, by the 
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executors or trustees of a testator, when the differ- 
ences arise between themselves and the parties bene- 
ficially entitled, but a testator cannot provide that if 
any disputes arise respecting his will, an arbitrator 
appointed by the will shall decide the matter (Philips 
V. Bury, Skin. 469). 

Questions of account, especially where they are Questions of 

1 • -I . IT • i_: account may 

voluminous, and require prolonged examination, may ^ referred, 
also be referred by the Court under the Judicature 
Act, 1873 (36 & 37 Vict. c. 36, s. 57), which enacts, 
" In any cause or matter (other than a criminal pro-: 
ceeding by the Crown) before the High Court in 
which all the parties interested who are under no 
disability consent thereto, and also without such con- 
sent in any cause or matter requiring any prolonged 
examination of documents or accounts .... which 
cannot, in the opinion of the Court or a Judge, con- 
veniently be made before a jury, or conducted by the 
Court through its ordinary officers, the Court or a 
Judge may at any time, on such terms as may be 
thought proper, order any question of account arising 
therein to be tried either before an official or special 
referee, to be agreed upon between the parties, and 
any such special referee so agreed upon shall have 
the same powers and duties, and proceed in the same 
manner, as an official referee." 

There are also questions concerning land which What questions 
can now be referred to arbitration, such as settlement J^nd^may^e 
of disputed boundaries — questions between landlord referred. 
and tenant respecting waste — questions of title to land 
by devise — and questions of title to land in general. 
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See Russell on Arbitration, 6th ed., p, 4, and cases 
there quoted. 
Lands Clauses xhe Lftuds Clauses Consolidation Act, 1845, pro- 

Oonsolidation 

Act, 8 & 9 vides for reference to arbitration of questions of 

compensation for lands taken for public purposes 
where the amount claimed by the owner is over 501. 
Railways The Eailways Clauses Consolidation Act, 1845, 

solidation Act, ^-Iso provides for reference to arbitration of questions 
c ^0 ^^^^ ^^ compensation for land taken or used for the pur- 
pose of the railway, or injuriously affected by its con- 
struction, and for damages in respect of such land, 
which questions shall be ascertained and determined 
in the manner provided by the Lands Clauses Con- 
solidation Act, 1845. 
Railway The Railway Companies Arbitration Act, 1859, 

Arb^ratkm provides for the settlement by arbitration of matters 
t\ ^^ 59^^ ^^ which railway companies in the United Kingdom 
are mutually interested, and which they might law- 
fully settle or dispose of by agreement between them- 
selves. 
Companies Act, The Companies Act, 1862, also provides that dis- 
putes between companies, or between themselves and 
other persons, may be referred to arbitration ; and 
where a company is being wound up voluntarily, and 
the liquidator wishes to transfer its business to any 
solvent company in consideration of shares therein, 
he may do so with the sanction of a special resolu- 
tion. He may also purchase the interest of any 
shareholder who dissents from the said transfer, and 
in case of a dispute with such shareholder as to the 
value of his interest, the liquidator may refer the 
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matter to an arbitrator under the Lauds Clauses 
Consolidation Act, 1845. 

The Artizans and Labourers Dwellings Act, 1868 
(31 & 32 Vict. c. 130) ; The Public Health Act, 
1875 (38 & 39 Vict. c. 55); The Artizans and 
Labourers Dwellings Improvement Act, 1875 
(38 & 39 Vict. c. 86); The Building Societies 
Act, 1874 (37 & 88 Vict. c. 42), aU provide for 
arbitration as a means of settling disputes, in con- 
nection with the subjects to which they refer. 

Disputes between landlord and tenant as to com- Agricuitarai 
pensation for improvements, can be referred to arbitra- 45 & 47 Vict 
tion under various clauses in the Agricultural Holdings ^ -^^' 
Act of 1883 (46 & 47 Vict. c. 61). 

Disputes between masters and workmen as to 
pa}[ment of wages, hours of work, injury, or damage 
done to the work, any delay in finishing the work, 
&c., may be settled by arbitration, in accordance with 
the provisions of various Acts (5 Geo. IV. c. 96; 
35 & 36 Vict. c. 46). 

The Acts given above are able to speak for them- 
selves, and it has not been thought desirable to 
particularize them, in a general work like the present, 
llie object of their insertion is to guide those who 
may require fuller information on these subjects, to 
the source whence such information is to be obtained. 
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CHAPTER VII. 



ALTERATION AND ENLARGEMENT OF SUBMISSION. 



What a general 

reference 

includes. 



What the 
submission 
should state. 



Effect of a 
reference of all 
matters in 
dispute be- 
tween the 
parties in the 
cause, 

and of all 
disputes 
arising out of 
contract. 



Submission of 
all debts — 
effect of. 



The submission to arbitration being the foundation 
of the proceedings that subsequently take place, should 
be sufficiently comprehensive in its character to in- 
clude all the matters in dispute between the parties, 
and thus obviate the necessity for after interference 
with its provisions. It should state clearly what 
matters the arbitrator will have to decide, and if his 
authority is a general one, extending to ** all matters 
in dispute between the parties," he will be empowered 
to consider,, and adjudicate upon, all disputes affecting 
the civil rights of the parties. On the other hand, 
a submission of '* all matters in dispute between the 
parties in the cause," includes those disputes only 
that are the subject of the action referred, and no 
other question can be brought before the arbitrator 
{Smith V. Muller, 7 T. E. 624). On a reference of 
" all disputes arising out of a contract," the meaning 
of the contract itself may come under the decision of 
the arbitrator {Thorburn v. Barnes, 36 L. J. C. P. 
184). A submission of "all debts," includes judg- 
ment, as well as* simple contract debts ; and a claim 
made in a submission, and afterwards abandoned, 
does not form part of the submission, as by reason of 
its withdrawal it has ceased to be a matter of differ- 
ence between the parties. The above form a few of 
the points that the Courts have from time to time 
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had to decide, as to the meaning of canons clauses in 
Tarions submissions, and hence the necessity for 
making these important documents as dear as pos* 
sible, becomes self-eTident. 

There may, howeyer, be occasions \i^hen even the How * sab- 

mission. ]&% 

best-drawn submission requires alteration; and in beidtomd* 
such cases it is well to know how this alteration can 
be effected. When the submission is voluntary, it 
can be altered by consent of the parties to it, at any 
time before the arbitrator gives his award, for the 
Court has no power to interfere with the action of the 
parties, either as to alteration or enlargement, unless 
the submission is made an order of the Court, or 
unless it comes under one or more of the statutes 
mentioned. If the matters referred to the arbitrator 
are differences in a cause which has already com- 
menced, the submission cannot be altered so as to 
include causes of action that arose subsequent to the 
issue of the writ. When an alteration is made, it 
must be effected by a document of the same im- 
portance as the submission, and if the latter is by 
deed, the alteration must also be by deed {Oreig v. 
Talbot, 2 B. & C. 179). 

If the alteration in the submission is made by the Towor of the 
Court, it has no power so to vary the terms as to submission, ^^ 
import new matter, and thereby interfere with the 
character of the submission, but if the alteration is a 
material one, and affects the character of the docu- 
ment, there must be a consent of the parties 
(Smurthwaite v. Richardson, 15 C. B. N. S. 463). 

The submission can also be enlarged at any time Uo^ the 
before the award is given. The enlargement does ?"^";»'*'*ion 

^ ° 18 enlarged 
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not mean any such interference with the contents of 
the document as would alter its scope, and so enlarge 
it by the importation of matters in dispute, other 
than those originally mentioned in the submission. 
Meaning of It means an extension or enlargement of the time 

enlargement, 

and when it within which the arbitrator may make his award, 
may m e. ^^^ j^ ^^^ -^ effected in various ways. A submission 

should contain a date, on or before which the arbitra- 
tor may sdye his award, and if, as sometimes happens, 
the proce^gs have b^en prolonged beyond thftim: 
originally anticipated, the delay may render it a 
matter of impossibility for the award to be ready by 
the date fixed. In such a case, an enlargement of the 
time becomes necessary, and for this reason, that if 
no power is given to enlarge the time, and the award 
is not made within the time fixed in the submission, 
the power of the arbitrator is at an end, and he can- 
not revive it by any means known to the law, and the 
proceedings would have to recommence " de novoJ"^ 
In order to obviate the inconvenience and delay that 
would thus be caused, power of enlarging the time 
should be given to the arbitrator by the submission, 
and where necessary be acted upon. The enlarge- 
ment must be made before the time, originally fixed 
in the submission, for making the award has expired. 
Common Law By the Common Law Procedure Act (17 & 18 Vict. 

18M sl^s/ ' ^' ^^^' ^' ^^)> ^* ^^ provided that where the arbitrator 

does not give his award within the specified time, the 

Judge in his discretion has power to enlarge the 

How the time. The enlargement may be made in any way 

may^be'made. *^^* expresses the intentions of the arbitrator, and 

need not necessarily be in writing ; it may be made 
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by implication, e.g., if within the time fixed npon for 
giTing the award, the arbitrator makes an appoint- 
ment with the parties to the submission for a meeting 
in connection with the arbitration, such meeting to 
take place at a date beyond the limit fixed for giving 
the award, and the parties do not make any objection 
to such an arrangement, the enlargement is valid. 
Again, if the parties proceed with the arbitration, and 
attend meetings in connection with it, after the date 
fixed for giving the award, and without making any 
objection to the arbitrator's authority, it will be con- 
sidered an enlargement by consent (HaUett v. HaUett, 
7 Dowl. 389). 

The enlargement can also be made by order of the 3 & 4 Will. IV 
Court or Judge under power given by statute 8 & 4 ** • *" 
Will. IV. c. 42, s. 39, which provides, " That in any 
reference to arbitration where the arbitrator or umpire 
has been appointed by any Judge's order, or rule of 
Court, or order of Nisi Prius, or by or in pursuance 
of any submission to reference containing an agree- 
ment that such submission shall be made a rule of 
Court, the Court, or any Judge thereof, may from 
time to time enlarge the term for any such arbitrator 
making his award." The Court under this clause 
has power to enlarge the submission after the time 
fixed by it has expired. Where a submission is by 
consent, the Common Law Procedure Act, 1854, 
regulates the time for enlargement, and provides 
that " where the arbitrator acts under any document 
which may be made a rule of Court, or under any 
compulsory order of reference, or any order referring 
the award back, he shall make his award under his 
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hand, and (unless such document or order respec- 
tively shall contain a different limit of time) within 
three months after he shall have been appointed and 
shall have entered on the reference, but the parties 
T^^Jy l>y consent in writing, enlarge the term for 
making the award, and if no period be stated for the 
enlargement in such consent or order for enlarge- 
ment, it shall be deemed an enlargement for a 
month." The terms of the submission must be 
literally followed both as to the time fixed, and the 
enlargement (if any) which may be necessary, and 
such enlargement may be endorsed on the sub- 
mission. 



CHAPTER VIII. 



Submission, 
how revoked, 
and by whom. 



3 & 4 Will. IV. 
c. 42, s. 39. 



REVOCATION OF SUBMISSION. 

A SUBMISSION by consent of the parties may be 
revoked before the award is given, but only in cases 
where the submission has not been made a rule of 
Court, Judge's order, or order of Nisi Prius in an 
action, in which cases it can only be revoked by the 
Court, or Judge, on good cause shown. If the sub- 
mission contain an express agreement by the parties 
to it, to make it a rule of Court, it cannot be revoked 
by any of the parties without such authority as afore- 
said. 

The statute 3 & 4 Will. IV. c. 42, s. 39, provides 
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*^ that the power and authority of any arbitrator or 
umpire appointed by or in pursuance of any rule of • 

Court, Judge's order, or order of Nisi Prius in any 
action now brought, or which shall hereafter be 
brought, or by or in pursuance of any submission to 
reference containing an agreement, that such sub- 
mission shall be made a rule of any of His Majesty's 
Courts of record, shall not be revocable by any party 
to such reference, without the leave of the Court by 
.which such rule or order shall be made, or which 
shall be mentioned in such submission, or by leave 
of a Judge, and the arbitrator or umpire shall and 
may, and is hereby required to proceed notwithBtand- 
ing any such revocation, and to make such award 
although the party making such revocation shall not 
afterwards attend the reference." 

Although a particular submission to arbitration Partloular 
{i.e. a submission made to some particular arbitrator) ^^^^^^^ 
msLj be revoked, a general agreement to refer to revoked, 
arbitration cannot be revoked by one of the parties genJna one. 
{Christie v. Noble, W. N. 1880, 71). 

In order to make a revocation valid, notice of the Notice of 
intention of the party or parties making it must be ^^^^^JlJ^^" ^ 
given to the arbitrator, or he will not be affected by 
it {Marsh v. Bvlteel, 5 B. & A. 507). 

Where there are only two parties to a submission. Effect of death 
the death of one would act as a revocation of the partlea!^^ *^^ 
arbitrator's authority, but such would not be the 
case where there are several parties, and one of them 
dies during the proceedings, or before the award is 
given {re Hare, 8 Scott, 367). In the latter case, 
the award would of course only bind the survivors, 
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and would have no eflfect upon the personal represen- 
tatives of the deceased. In order to avoid any diffi- 
culty on this point, it is usual to insert a clause in 
the submission providing against the death of one of 
the parties putting a stop to the proceedings {Cooper 
V. Johnson y 2 B. & A. 394). 

The marriage of a female party to a reference was 
formerly considered as a revocation of the arbitrator's 
authority; but since the Married Women's Property 
Act, 1882 (45 & 46 Vict. c. 76), this is not so. 
Sect. 18 of this Act says that a woman, after her 
marriage, shall continue to be liable in respect and to 
the extent of her separate property for all contracts 
entered into before her marriage. It would, there- 
fore, appear that the marriage of a female party to a 
reference would not now act as a revocation; but 
that she would be bound by the award to the same 
extent as if she had continued a feme sole. The 
bankruptcy of one of the parties to a reference does 
not act as a revocation ; but it would enable the 
other party to the submission to revoke without being 
liable to an action for breach of agreement {Marsh v. 
Wood, 9 B. & C. 659). The death of the arbitrator 
formerly put a stop to the proceedings, and brought 
them to an abrupt termination ; but sections 12 and 
13 of the Common Law Procedure Act, 1854, provide 
" that in case of the death, refusal to act, or incapacity 
of any arbitrator appointed, it shall be lawful for 
either party to a reference to substitute a new arbi- 
trator." Any misconduct on the part of the arbitrator, 
of such a nature as would aflfect the rights of the 
parties, would also be grounds for a revocation, e.g., if 
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he take a biibe, or reoeiTe hospitality from either 

of the parties where saeh hospitality results in 

biassiog the mind of the arbitrator (Mosdey t. 

Simpson, 16 Eq. 226). If the sdbmission is by Wkenieroeir 

deed, the reToeation mnst be by deed also, and bjdeed. 

where the reTocation is by consent of the parties, it 

mnst be effected by an instnnnent of as high a 

eharacter as the sabmission itself. The Lands Lunds GUnses 

Clauses ConsoKdation Act, 8 & 9 Vict. c. 18, s. 29; 2^^*^ 

<]k>mpanies danses Consolidation Act, 8 & 9 Vict. JJ}^^ «• }^ J 

Oompums 

c. 16 ; Bailway Companies danses Act, 8 & 9 Vict. Ckuses Con- 
c. 20 ; the Bailway Companies Arbitration Act, 22 & 8&9inct c 16; 
23 Vict. c. 59, all provide for the appointment of an ^^**^^j^ 
arbitrator in the place of one who dies, or refdses to Act, 8^9 
act, or becomes mcapable of acting. By means of these Bailway Com- 
various statutes, the great inconvenience and delay ^ j[^ 22^ 
formerly attendant upon the death of an arbitrator, 23 Yict. c 59. 
and the consequent re-commencement of the proceed- 
ings, are obviated, and the result is a considerable 
saving of time, as well as greater fiicilities for carrying 
out the desired object. 

If the arbitrator, in the course of the proceedings, 
receive evidence which is not admissible, it will be a 
ground for application to the Court for the revocation 
of the submission. In the case of the arbitration of 
Eirk d' Randall v. The East and West Indian 
Docks Co., reported in " The Times" of January 18th, 
1886, the tacts were as follows. The arbitration 
arose out of a contract that Messrs. Kirk & Bandall 
should construct for the docks company the new 
tidal basin and docks at Tilbury. After the works 
had proceeded to a considerable length, and after 
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between 800,000Z. and 400,000Z. had been paid to 
the contractors, they claimed to have certain other 
payments that the company's engineer did not think 
that they were entitled to, and thereupon the con- 
tractors stopped the works and claimed to have the 
dispute settled by arbitration. In consequence. 
Sir Frederick Bramwell was appointed arbitrator, and 
he sat a great many times in that capacity. The 
present motion was made upon the ground that he 
had receired certain evidence which was reaUy inad- 
missible, but there was no desire to get rid of Sir F. 
Bramwell as arbitrator, and what was wished was 
simply that the Court should give him a direction ad 
to what the law was, in order to guide him in the 
course which he should pursue. Before there was 
any contract a number of holes were sunk into the 
ground, at the instance of the company's engineer, 
in order to show the nature of the strata, andj 
according to this test, the lowest part was clay. 
Messrs. Eirk & Bandall, upon seeing this, entered 
into a contract to remove the soil at Is. per cubic 
yard. Their case was that, instead of the lower soil 
being clay, it turned out to be mud, and that an 
adequate price for excavating it would be Is. 7d. per 
yard. The arbitrator admitted evidence "to illus- 
trate and identify the subject-matter of the contract,'* 
with a view to a higher price than Is. per yard being 
charged. There was also a provision in the contract 
that the foundations should be dug out to a depth of 
62 feet below low water-mark ; but it was stipulated 
that a lower depth might be required. The arbitra- 
tor held that evidence was admissible as to the extra 
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depth dug, with a view to a variation in the price to 
be charged. There were likewise other matters ;as 
to which similar evidence was admitted ; but it was 
submitted to their lordships that all this was beyond 
the power of the arbitrator, and that according to the 
contract the different kinds of works were to be 
executed at specified prices, in accordance with the 
quantity of the work done. Rule granted. 



CHAPTER IX. 

MAKING SUBMISSION A RULE OF COURT. 

It will naturally be supposed that as arbitration 
came more generally into practice as a means of 
settling disputes, the parties to a reference were not 
always quite so willing to take up the award, as they 
were to enter on the reference. As the remedy of 
the arbitrator in cases of that kind was to withhold 
his award until his charges were paid, he might, if 
the parties were so disposed, hold it for ever, and 
likewise wait that length of time for his fees. Under 
these circumstances, and in consequence of them, a 
custom rose in the reign of Charles II. of making 
the submission to arbitration a rule of Court. 
We have previously spoken a good deal about 
making this submission a rule of Court, without 
either explaining what it means, or why it was 

D 2 
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originally called into action. Making a submission 
a rule of Court, means putting all the matters referred 
by the submission, under the power and jurisdiction 
of any of Her Majesty's Superior Courts of Justice. 
The object originally was, to render any misconduct 
under the reference, or any refusal of the parties to 
obey the award, a contempt of Court, so that in either 
of those cases the Court had power and jurisdiction 
over both the parties to the reference, and also over 
the subject-matter of the award. This custom, like 
all others, grew in proportion as the necessity for it 
was appreciated, and so finally, as the outcome of it, 
we have the various statutes bearing upon this 
subject that have from time to time been passed by 
the legislature. It has been said that the Courts 
have no power oyer the award until the submission 
has been made a rule of Court; they can neither 
enforce the award, set it aside, nor refer it back. 
Compulsory The exception to this powerlessness of the Court is 
under Common where the reference is compulsory under the Common 
S ism!"^"'' ^*^ Procedure Act, 1854, in which case the Court 

has power to deal with the award under the statute, 

and the Judge's order to refer need not be made a 

Kule of Court (Bennett v. Watson, 29 L. J. Ex, 

Vwbal Bub- 857). A verbal submission to arbitration cannot be 

mission cannot , ^ j» /^ . • . .1 . .1 .,. « 

be made rale niade a rule ot Oourt, owmg to the mipossibility of 
of Court. correctly ascertaining the exact agreement between 

the parties to the reference. A submission can be 
made a rule of Court by either of the parties, and 
at any time either before or after the award has been 
published, and whether the object of the application 
is to enforce it or set it aside ; and it is no objection 
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to the application that the party making it has not 
got the award in his possession. The sabmission 
shonid not, howexer, be made a role of Gonrt nntQ 
necessity for taking that step arises, otherwise the 
costs incurred will not be allowed on taxation, and if 
there is no actual necessity for the order at the time 
of application, it may be dismissed with costs {Carter 
V. Burial Board of Tonge, 5 H. & N. 628)- The 
mode of application may be by motion, and the 
motion mnst be made on the original submission : if 
that is lost, or the arbitrator refuses to give it up 
without payment of an exorbitant fee, the Court will 
allow a copy of it, verified by affidavit, to be put in, 
and will make that a rule of Court (Parker v. Bach, 
17 C. B. 512). The application may be made at any 
time, and it is not necessary for it to be made in 
term time ; but a vacation Judge can grant the order, 
which will be drawn up by the proper officer, in 
chambers, on production of the motion paper signed 
by counsel, together with the other necessary 
documents (2 Archb. Pr. 14th ed. 1598). If the 
opposite party have the submission in his possession, 
the Court will grant a rule calling on him to produce 
it, in order that it may be made a rule of Court. If 
the time for making the award has been enlarged, 
and the award has been made within such enlarged 

• 

time, the enlargement — or all of them, if more than 
one — must be made a rule of Court, along with the 
submission, in all cases where it is intended to make 
application to enforce the award, although this prac- 
tice is not necessary where it is only desired to set 
it aside (Gripe v. Wilkie, 20 W. E. 112). It is 
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necessary for the submission to be properly stamped 
before making application for it to be made a rule of 
Court, otherwise no order wiU be made on it, neither 
will it be received by the officers appointed for the 
purpose. If the submission is silent as to which of the 
Divisions of the High Court it is intended to make it 
a rule, it may be made a rule of either ; but if the 
submission provides that it shall be made a rule of a 
particular Division, the proceedings consequent on 
such direction must take place iq that particular 
Division and no other. 



PAET n.— THE ARBITEATOR AND 

UMPIEE. 



CHAPTER X. 

THE ABBITRATOB. 

It may be stated as a general piinciple of law, that Wlw mer ^ 
any person who can enter into a binding contract 
may be appointed an arbitrator. In some of the old 
law books such as ^* Bacon's Abridgment, Arb. D/' 
it is laid down that lunatics and idiots could be 
appointed to act in that capacity, and it appears that 
people labouring under these disadyantages would 
even now be eligible to act as arbitrators, but only in 
eases where the submission is by consent, and the 
parties to ihe appointment act with a full knowledge 
of the fiicts of the case. The appointment of arbi- Hoir 
trator may be made in any way that testifies to the ^pp*^"'**^ 
intention of the parties, and need not necessarily be 
in writing. The consent of the arbitrator to act is Host consent, 
necessary to the validity of the appointment (Bing- 
land V. KnowleSj 33 L. J. C. P. 25). An arbitrator Should hare 
should have no personal interest in the matter in ^terast 
dispute ; but if he have such interest, and the other 
party consent to his appointment, with a full know- 
ledge of the fact, the award will be valid {Johnson v. 
Cheape^ 5 Dowl. 247). An award will not be set 
aside on the ground that the arbitrator is a party to 
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Court will 
restrain 
arbitrator if 
not a fit person. 



Effect of 
arbitrator 
being a credi- 
tor to one of 
the parties, 



or being 
secretly in- 
terested on his 
behalf. 



Stewards of a 
race- course 
may be arbi- 
trators. 



the submission, if his appointment was assented to by 
the other party to the reference. The Court will 
restrain an arbitrator from proceeding in a matter if 
it has reason to think he is not a fit person to under- 
take the duties of his office, and that it is not probable, 
owing to the circumstances, that he will faithfully 
perform and honestly discharge his duty (Beddow t. 
BeddoWy 9 Ch. Div. 89). The disqualifying interest 
must, however, be of such a nature as to bias the 
mind of the arbitrator, and prevent him from acting 
impartially between the parties. The fact of his 
owing a sum of money, or being an ordinary creditor 
to one of the parties to the reference, is not, it 
appears, sufficient personal interest to make his 
award void, as a man can be a creditor without being 
favourably biassed on behalf of his debtor. In a case 
where the arbitrator advanced such a considerable 
sum of money to one of the parties as might reason- 
ably be supposed to give him an interest in making 
an award in favour of such party, it was held by 
Jessel, M.B., that it was not a sufficient interest to 
call for his interference (Malmesbury Railway Co. v, 
Biidd, 2 Ch. Div. 113). In order to render neces- 
sary the interference of the Courts, the interest of the 
arbitrator in the matter brought before him jnust 
be a concealed interest, and one arising out of 
the subject-matter in dispute {Beddow v. Beddow^ 
supra). 

Stewards of a race-course are not incompetent to 
act as arbitrators in a disputed race, by reason of one 
of their body having made a bet on the result {EIU9 
y. Hopper, 28 L. J. Ex. 1). If one of the parties 
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to the arbitration is aware of any circnmstance that 
renders the arbitrator an nnfit and improper person 
for the office, and he, notwithstanding this know- 
ledge, allows him to proceed with the reference, he 
cannot afterwards raise any objection, or refuse to 
accept the award (Elliott v. Smith Devon Railway Co., 
2 De G. & S. 17). It should be clearly understood. Arbitrator 
therefore, that the first great requisite in an arbitrator J^^l. "^' 
is impartialit3% ^^ should have no personal interest 
in the matter in dispute, of such a nature as to inter- 
fere with his freedom of action, or to destroy this 
strict impartiality, which is as necessary for him to 
maintain as it is for a Judge on the Bench to observe. 
If an arbitrator take a bribe from one of the parties, 
that is an act which can only have one construction, 
and the award would be set aside, and so would the 
arbitrator {Morgan v. Mather ^ 2 Yes. 15). K an Must not 
arbitrator accept the hospitality of one of the parties ^?froS^one 
to the reference, it would be considered an improper P*rty- 
act ; but, unless the object and effect of such hospi- 
tality were to bias the mind of the arbitrator, and 
so cause him to act unfairly, the Court will not inter- 
fere {Moseley v. Simpson, L. E. 16 Eq. 226). The Commence- 
authority of the arbitrator commences when he arWtrator's 
begins the real business of the reference, and does ^-ut^^onty. 
not date from his appointment to the post {Baker 
V. Stephens, L. R 2 Q. B. 528). The Common Law 
Procedure Act, 1854, s. 12, provides that " if in any 
case of arbitration where the document authorising 
the reference provides that the reference shall be to 
a single arbitrator, and all the parties do not, after 
differences have arisen, concur in the appointment 
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of an arbitrator, or if any appointed arbitrator refuse 
to act, or become incapable of acting, or die, and the, 
terms of such document do not show that it was 
intended that such vacancy should not be supplied, 
and the parties do not concur in appointing a new 
one, a Judge of any of the Superior Courts of Law or 
Equity may, upon summons, appoint an arbitrator, 
who shall have the like powers to act in the reference, 
and make the award, as if he had been appointed by 
consent of all the parties.'* This clause, of course, 
only applies to cases where the submission has been 
made a rule of Court, as, imless that has been done, 
the Courts have no jurisdiction. 



CHAPTER XI. 

JOINT AEBITRATORS. 

Not advisable It frequently happens that both the parties to a 

to have two ^ . . . , i •! j rn-i • j* 

arbitrators. submission appomt an arbitrator. Inis proceeding, 

although usual, is by no means advisable, as it tends 
to complicate matters, in so far as each arbitrator is 
apt to consider himself as counsel retained in the 
interests of his client, rather than Judge appointed 
to give an impartial and unbiassed judgment between 
the parties {Fetherstone v. CoojpeVy 9 Ves. 67). This 
double appointment has the further disadvantage, 
that it tends to create a waste of time which other- 
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wise wonld be avoided ; for, owing to the almost utter 
impossibility of getting two persons to agree whose 
interests are considered diverse, the services of a 
third person called an umpire, have nsnally to be 
brought into requisition, whose duty it is to decide 
between the arbitrators in case of their disagreement. 
This umpire should be appointed by the arbitrators Appomtm«nt 

of umpiFB. 

in writing before the commencement of the proceed- 
ings, and the document of appointment should be 
signed by both arbitrators in the presence of each 
other. The Common Law Procedure Act, 1864, 
s. 14, provides that '' when the reference is to two 
arbitrators, and the terms of the document authorizing 
it do not show that it was intended there should not 
be an umpire, or provide otherwise for the appointment 
of an umpire, the two arbitrators may appoint an 
umpire, at any time within the period during which 
they have power to make an award, unless they be 
called upon by notice in writing from any party to 
make the appointment sooner." The advantage of 
having two ^arbitrators (one for each party) does not 
however appear sufficiently great to make this form 
of procedm*e desirable, and it is certainly more in 
accordance with legal custom to have one arbitrator 
appointed, who is responsible to the properly consti- 
tuted legal tribunals, and whose award when published 
is subject to the revision of the Court. Where there where joint 
are two arbitrators appointed, however, it is necessary Jhe^^musract 
that they both act together, and neither can proceed together. 
with the case in the absence of the other. An arbi- 
trator once appointed cannot delegate his authority, 
even to his co-arbitrator {Lingood v. Eade, 2 Atk. 
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505)^ for the appointment being a joint one, must be 
jointly fulfilled, so that not only must the arbitrators 
sit together during the proceedings, but they must 
hear and examine witnesses in the presence of each 
other, and finally having agreed upon their award, 
must each sign it at the same time (Eads y. Williams^ 

Now and when ^^ ^' ^' ^^* 531). If two arbitrators are appointed, 
joint arbitra- ^jj^ \yj ^q submission are authorized to choose a 

tors can " ^ 

appoint a third to act with them, they should do so before 

taking any steps in the reference; and if two are 
empowered to act alone, and give a valid award, they 
can, in the absence of the third arbitrator, proceed 
with the reference; but there must have been a 
notice given to the third arbitrator of the time and 
place of meeting, and he must have refused to attend 
or take part in the proceedings {Goodman v. Sayers, 
2 J. & W. 242). If, however, such refusal is the 
result of the conduct of the acting arbitrators, or 
where there is no positive refusal to act on the part 
of 4he third arbitrator, there cannot be a valid award 
(White v. Sharp, 12 M. & W. 712). We have seen 
that the death of an arbitrator, where only one is 
appointed, does not necessarily put an end to the 
reference ; but that by the provisions of sect. 12 of 
the Common Law Procedure Act, 1854, the vacancy 
can be supplied either by the parties themselves, or, 
if they fail to appoint, by the Court or a Judge. 
Meet of death Where two arbitrators are appointed, and one of them 
tratorwhwe ^^®^» ^^^ SBme Act further provides, in sect. 13, 
two are " When the reference is or is inteMed to be to two 

appointed. 

arbitrators, one appointed by each party, it shall be 
lawful for either party, in the case of the death, refusal 
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to act, or incapacity of any arbitrator appointed by 
Mm, to sabstitnte a new arbitrator, nnless the docn- 
ment authorizing the reference show that it was 
intended the Tacancy should not be supplied ; and i^ 
on snch reference, one party fiedl to appoint an arbi- 
trator, either originally or by way of substitution as 
aforesaid, for seyen clear days after the other party 
shall have appointed an arbitrator, and shall hare 
served the party so foiling to appoint with notice in 
writing to make the appointm^it, the party who has 
appointed an arbitrator may appoint such arbitrator 
to act as sole arbitrator in the reference, and an 
award made by him shall be binding on both parties, 
as if such appointment had been by consent : Pro- 
vided, howcTcr, that the Court or Judge may revoke 
such appointment, on such terms as shall seem just.'* 
Where two arbitrators are appointed, the appointment 
of either will not be complete until notice of it has 
been given to the other side, 

^^ 






:^ 



v% 



^^ CHAPTER Xn. 

THE UMPIRE. 



Where differences are referred to two or more Appointment 
arbitrators, it is necessary to appoint a third person, ^i^J^*^ ^^ 
called an umpire, whose duty it is to step in and wference, 
decide the matter, in case the arbitrators are unable 
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to come to a decision. In all well-drawn submissions 
a clause is inserted, providing for the appointment of 
umpire, the parties in such case usually agreeing 
upon the person who is to occupy that position. In 
the absence of such agreement, and also where the 
submission is silent as to the choice or the appoint- 
ment of umpire, the Common Law Procedure Act, 
1854, provides, sect. 14, " When the reference is to 
two arbitrators, and the terms of the document 
authorizing it do not show that it was intended that 
there should not be an umpire, or provide otherwise 
for the appointment of an umpire, the two arbitrators 
may appoint an umpire at any time within the period 
during which they have power to make an award, 
unless they be called upon to make the appointment 
sooner." 

The appointment of umpire under the above section 
must be signed by the arbitrators in the presence 
of each other {Lord v. Lord, 26 L. J. Q. B. 84), and 
either before they commence the proceedings of the 
reference, or within the time fixed for giving their 
award, or for the umpire giving his umpirage 
{re Johnson dt Collie, 24 L. J. Q. B. 63). The 
duties of the umpire commence from the date when 
he is called upon to act, in consequence of the inability 
of the arbitrators to agree, and not from the time of 
his appointment. If an umpire is appointed, and no 
date is fixed for him to commence his duties, he has 
no authority to act until the arbitrators disagree 
(Comyn's Digest, Arb. F.). The appointment of 
umpire must be made in a reasonable and orthodox 
manner, and not be a matter of chance, and if the 
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arbitrators being undecided whom to choose, cast lots 
as to who should have the appointment, it would 
inyalidate it (Young v. Miller y 3 B. & C. 407). If 
an umpire does not accept his appointment, the 
arbitrators may proceed to elect a fresh one ; but 
after acceptance of the ofl&ce by the umpire, the 
appointment cannot be reyoked by the arbitrators if 
the parties to the reference afterwards object. 

If there is any particular mode of appointing the Submission to 
umpire indicated in the submission, it must be strictly ^^ modTof ** 
followed, but if the submission is silent as to the appointment. 
mode of appointment, it may be made verbally {Oliver 
y. CoUingSy 11 East, 367). Unless the appointment 
of umpire is made by deed, no stamp is required on 
the document appointing him. Where the arbitra- On neglect of 
tors have appointed an umpire, and they afterwards proceed, 
neglect to go on with the arbitration, the Common ^^^'^ ^*^ 
Law Procedure Act, 1854, provides a remedy. 
Section 15 says, " In any case where an umpire shall 
have been appointed, it shall be lawful for him to 
enter on the reference in lieu of the arbitrators, if the 
latter shall have allowed their time or their extended 
time, to expire without making an award, or shall have 
delivered to any party or to the umpire a notice in 
writing stating that they cannot agree.'* When 
appointed, the umpire must make his umpirage 
within the time fixed in the submission, unless he 
has power given to him to enlarge the time, or unless 
it is enlarged by the Court {re Johnson d Collie, 24 
L* J. Q. B. 63). It must be remembered that an 
umpire is not chosen in the interests of the arbitra- 
tors, but of the parties to the reference, so that when 
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he acts his duty is to decide the case generally, and 
not to confine his attention to points of law or fact 
that may have arisen daring the proceedings, and on 
which the arbitrators haye not been able to decide 
(Winteringham v. Robertson, 27 L. J. Ex. 801). 
The umpire, therefore, when he commences his 
duties, must not take up the case where the arbitra- 
tors left it ; neither must he take his information 
from their notes, unless specially authorised to do so 
by the submission ; but he must begin the case de 
novo, take all the evidence already tendered, also any 
fresh evidence that may have been obtained since the 
case was closed by the disagreement of the arbitra- 
tors. If he refuse to hear such fresh evidence, 
his umpirage will be void (re Jenkins, 1 Dowl. N. 
S. 276). 

If the umpire sits with the arbitrators during the 
proceedings of the reference, and hears the evidence 
for himself (thereby obviating the necessity of going 
through the case again should the arbitrators dis- 
agree), he must not interfere in any way with or 
influence the arbitrators in their final discussion of 
the matter. If the arbitrators agree upon some 
points, and disagree upon others, and finally appeal 
to the umpire, the duty of the latter is to take the 
whole case into consideration, and not simply those 
points on which the arbitrators have disagreed, unless 
it is provided in the submission; and where the 
umpire makes his umpirage on the disagreement of 
the arbitrators, or from their foiling to make an award, 
he is entitled to charge as costs the fees due to the 
arbitrators as part of the costs of his umpirage 
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{EUison V- Ackroud, 20 L, J- Q- B, 193)- K the ^J^ 
arbitrators join the umpire in his nmpirage, it will jdnins umpire 
not thereby be inyalidated, but being an act of sur- p^^,^^"^* 
plusage, will haye no effect whateyer {Beck \. Sargenty 
4 Taunt. 232). If an umpire refuse to examine and 
hear a witness after having been asked to do so, his 
umpirage will be set aside {Salkeld v. SUUer^ 12 A. 
& E. 767). 
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CHAPTER Xin. 

POWERS AND DUTIES OF THE ARBITRATOR. 

We have seen in a former chapter who are the Duties of 
persons eligible for the office of arbitrator ; we will 
now proceed to consider the circumstances attendant 
upon the appointment. From the time that the 
arbitrator has commenced the duties of his office, he 
occupies, with regard to the parties to the submission, 
the position of a Judge. He must exercise the im- 
partiality, because he possesses the authority, of a 
Court of Justice, must hear the evidence tendered, 
call for further evidence if required, and be a Judge 
of the facts as well as the law of the case, thereby 
combining in his own person the functions of both 
Judge and jury. The first duty of an arbitrator is 
to fix a time and place for proceeding with the refer- 
ence, and the parties to it should if possible attend at 
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such t'me and place before the arbitrator with their 
witnesses and the evidence necessary to support their 
case (Fetherstone v. Cooper, 9 Ves. 67). As the 
parties to a reference are not always prepared to 
procsed at once with their case, their convenience 
should, as far as possible, be consulted, and the arbi- 
trator should not fix too early a day for them to 
appear before him, as great inconvenience might 
thereby be caused, as well as injustice done. It is 
desirable that the arbitrator should have the facts of 
the case fixed in his mind, before the commencement 
of the proceedings in the reference, so that, being in 
possession of the facts, he can the more easily discern 
the bearing of the evidence upon them. 

The proceedings before an arbitrator resemble very 
closely L various phases of an action, and the party 
who occupies the position of the plaintiff in a Court 
of Justice, opens his case either personally or by his 
legal adviser. If it is the intention of one of the 
parties to employ counsel to represent him, notice to 
that effect should be given to the opposite side, so 
that an equal advantage may be obtained if it is 
considered desirable {Whatley v. Morland, 2 DowL 
249). After the plaintiff's opening statement, wit- 
nesses are called in the usual way, and the matter 
proceeds, following, as we have said, as far as possible, 
the proceedings in a trial before a Judge. 

The witnesses must be served with a notice that 
their attendance will be required at the time and 
place appointed, and such notice must be signed by 
the arbitrator. The statute 3 & 4 Will. IV. c. 42, 
s. 40, provides, **That where the submission is by 
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rule of Court, Judge's order, or at Nisi Prius in an 
action, or by agreement containing a consent to such 
submission being made a rule of Court, it shall be 
lawful for the Court by which such rule or order 
shall be made, or which shall be mentioned in such 
agreement, or for any Judge by rule or order to be 
made for that purpose, to command the attendance 
and examination of any person, to be named in such 
rule or order, and the disobedience to any such rule 
or order shall be deemed a contempt of Court if, in 
addition to the service of such rule or order, an 
appointment of the time and place of attendance in 
obedience thereto, signed by one at least of the arbi- 
trators or the umpire before whom such attendance 
is required, shall also be served, either together 
with, or after the service of such rule or order, 
provided always that every person whose attendance 
shall be so required, shall be entitled to the like 
conduct money and payment of expenses, and for loss 
of time, as for and upon the attendance of any trial, 
provided also that the application made to such 
Court or Judge for such rule or order shall set forth 
the county where the witness is residing at the time, 
or satisfy such Judge or Court that such witness 
cannot be found. But the witnesses shall not be 
compelled to attend more than two consecutive days 
to be named in such order.*' Before this Act was 
passed there was no power given either to the arbi- 
trator, or the Court or Judge, of compelling the 
attendance of witnesses on a reference, and it only 
gives power at the present time to do so where the 
submission is made a rule of Court {WanseU v. 

E 2 
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Southwood, 4 M. & E. 359). It is not necessary, 
neither is it usual, to exclude either of the parties to a 
reference during the proceedings (re Haigh's Estate, 
3 De G. F. & J. 157). The arbitrator may, how- 
ever, at his discretion exclude persons who are going 
to be examined before him during the time that any 
of the other witnesses are giving evidence {Hewlett v. 
Lay cock, 2 C. & P. 574). The Court will grant a 
habeas corpus to bring up a prisoner (either for con- 
tempt or crime) in order that he may give evidence 
before the arbitrator {Graham v. Glover, 25 L. J. 
Q. B. 10 ; 16 & 17 Vict. c. 30, s. 9). 

The arbitrator has power to administer an oath to 
the witnesses, and is bound to receive and hear 
the evidence brought before him, so far as that 
evidence relates to the question which he is called 
upon to decide. He must act in the same manner as 
a Judge would do in a like case before him in Court, 
and he must hear the witnesses produced on both 
sides ; for if, without reasonable grounds, he refuse 
to hear one side, his award will be bad, and set aside 
accordingly {Sharpe v. Bickerdyke, 3 Dowl. 102). 
Witnesses who have been called upon to attend a 
reference have the same freedom from arrest, both 
going to and returning from the proceedings, as a 
witness appearing before a Court of justice {Webb v. 
Taylo7\ 13 L. J. Q. B. 24). Although an arbitrator 
is bound to hear all the evidence produced, yet if he 
is a man of special knowledge and skill, and has 
been appointed to the reference on that account, and 
in order that the parties may have the benefit of 
those qualities, and in the course of the reference 
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he refuses to call witnesses or receive evidence on the 

special subject before him, the Court will not on that 

account set aside his award (Johnson v. Cheape, 5 

Dowl. 247). A lay arbitrator will generally be Lay arbitrator 

allowed to have a legal adviser to sit with him during wf TdYker 

the proceedings, in order to give him the necessary 

assistance and advice ; but where an objection had 

been made by one of the parties to a legal arbitrator, 

and a lay arbitrator was appointed, the latter was not 

entitled to have a lawyer to sit with him (Proctor v. 

Williamson, 29 L. J. C. P. 157). 



CHAPTER XIV. 

DUTIES OF THE ARBITRATOR AS TO THE ADMISSION 

OF EVIDENCE. 

Arbitrators are, as we have seen, empowered to Arbitrator can 
compel the attendance of witnesses, being supported dan^e^of* 
for that purpose by all the authority of the High witnesses. 
Court of Justice. If a witness refuse to come for- 
ward and give evidence, after having been summoned 
to do so, and after having been offered his reasonable 
expenses, he is guilty of contempt of Court, and 
liable to the penalties attendant thereupon. Arbi- 
trators are not by any means free agents in their 
treatment of witnesses, but are bound to observe the 
same rules as to the reception of evidence as are 
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obserred in a Court of law. If an arbitrator mis- 
interpret the law of evidence, or act in ignorance of 
it, the Court will not interfere with his decision after 
he has made his award {Hagger v. Baker, 14 M. & W* 
9). An arbitrator should receive all the evidence 
tendered before him, as although he is a Judge as to 
the competency of the witnesses to give their evidence, 
as well as of the admissibility of that evidence when 
given, he is not competent to say whether the evidence 
is material or not, so that by refusing to receive it, he 
undertakes a grave responsibility (Johnson v. Cheape, 
5 Dowl. 247). 

Eejecting evidence under a mistake as to its value, 
is no ground for setting aside the award ; and where 
the arbitrator, after closing the examination, refused, 
on the appUcation of one of the parties, to call 
another meeting, although such party was in posses- 
sion of fresh evidence repelling that given during the 
course of the proceedings, and on which the award 
was founded, the Court refused to interfere, on the 
ground that the arbitrator could exercise his owu 
discretion as to the desirability of holding another 
meeting (Hemming v. Parker, 14 W. E. 828). Aa 
arbitrator will do well to follow, as far as possible, the 
practice of the Courts with regard to the reception of 
evidence ; he should take such notes as to enable 
him to understand the facts, and to bear them and 
the evidence in mind. He should not accept any 
private information relative to the case from one of 
the parties to the submission, or, if he does so, should 
communicate it to the opposite party without delay 
(Harvey v. Shelton, 7 Beav. 462). It is desirable in 



i 



DUTIES OF ARBITRATOR AS TO EVIDENCE. 55 

the interests of justice, that no evidence should be Should not 
received by the arbitrator from any of the parties to ^X^nleTr 
the reference, except in the presence and with the o^e?^*^® 

■^ * parties. 

full knowledge of them all. If it come to the know- 
ledge of one of the parties that the arbitrator has 
taken an undue advantage, either by hearing evidence 
secretly, or in any other way has acted in a manner 
calculated to prejudice his interest in the award, he 
should at once revoke the submission. If the injured 
party allow the proceedings to continue, after such 
misconduct on the part of the arbitrator has come to 
his knowledge, he waives his right to object (Drew v. 
Dreiv, 26 L. T. 282). 

The power of an arbitrator to call for all the Arbitrator can 

11 J -I i. 1 J.' • call for books 

necessary books and documents relating m any way anddocuments. 

to the question before him, should be given by the 

submission, and if not given by that document, it can 

be enforced by order of the Judge. An official or 

special referee has no power to call for the production 

of documents in any matter before him, but if he 

require them he must take out a summons in the 

chambers of the Judge to whom the action is attached. 

An arbitrator should confine his enquiries to the Should not 

matter referred to him by the submission, and should maSera ^ ^ 

decline to take evidence on any question not comins: ^^p^^ sub- 

•^ * ° mission. 

within the scope of the reference. He should only 
take evidence in the presence of the parties to the 
submission, or of some one (as a solicitor) attending 
on their behalf, and he should himself be present in 
person to receive it. If he allow evidence to be 
taken in any other way, the Court will on application 
set aside the award {Dobson v. Groves, 6 Q. B. 637). 
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Every arbitrator having authority to hear, receive, 
and examine evidence, is empowered to administer 
an oath to all such witnesses as are called before him. 
The Act giving him this power is 14 & 15 Vict, 
c. 99; and sect. 16 provides ** every Court, Judge, 
officer, commissioner, arbitrator, or other person now 
or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, is 
hereby empowered to administer an oath to all such 
parties as are legally called before them respectively.** 

Both the parties to the reference as well as the 
arbitrator should be present at the examination of 
witnesses : if they are not, the award will be set aside, 
although the arbitrator may swear that he was not 
influenced by such evidence in making his award 
(Fetherstone v. Cooper, 9 Ves. 67). If it come to 
the knowledge of one of the parties that the arbitrator 
has taken evidence in his absence, he should refuse 
to go on with the reference, or should make an 
application to a Judge in Chambers for leave to 
revoke the submission. 

The authority of the arbitrator is, as we have seen, 
fixed by the submission, and he cannot enquire into 
matters that do not come within the scope of the 
reference : if in this matter he acts " ultra vires," so 
much of his award as exceeds the submission will ie 
set aside on application. Before closing the proceed- 
ings, the arbitrator should hear all the evidence 
tendered by either party ; and if one of the parties 
wishes for further time in which to produce other 
evidence, the arbitrator must decide as to whether the 
applicant hq^s made out his case for delay {Ginder v. 



MTTISS OF JlERfTRiTCMt JLS TO lSm)E!9C£. &7 

Curtis, 14 C. B. K & 7^\ In cue of Moesatr, n AT^)rm(«Mii«y 
ky «Wtetor may oonsolt * blister as to Ae^ad^ ^T^T^ 
missilHlity of endenoe, or as to the ferai in ^idiidi Ids ^^*'=^' 
awaid slioiild be fnmed; he may also employ a 
monber of the l^al piofesskm to dntw up his a^irftid 
in its propo* ioaan. If he employ a solicitor for that 
purpose, he should not be one who has been engag^ 
in the r^»raioe {GaUoicay t. Ke^fttorth^ iS L« J« 
C. P. 10). 

After the arfaitrator has heanl all the OTidenoe, and Aft6ri^<^ 
satisfied himself that nothing of impottanoe r^nains tmtor t« «it« 
undisclosed, he should give notice to the parties that ^^^^^ 
the proceedings are at an end, and that he intends to 
proceed with his award, but he can exercise his dis> 
cretion as to whether he receives further evidence^ or 
refuses to do so before making his awaid« The 
Lands Clauses Consolidation Act, 1845, the Railway 
Clauses Consolidation Act, 1845, The Railway Com- 
panies Arbitration Act, 1845, all provide for tlie 
arbitrator taking evidence on oath, and also empower- 
iug him to call for the production of documents ou 
all matters of dispute arising under tliem. The ArMtmtmhi 
arbitrator should not close the hearing until ho has }^^ *^^ ^^^^ 
heard all the witnesses on both sides, as the Court 
'will set aside the award, if there is evidence that the 
arbitrator did not give reasonable opportunities to 
the parties to complete their case (Solomon v. 
Solomon, 28 L. J. Ex. 129). 
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CHAPTER XV. 



HOW TO AWARD ON A CAUSE. 

Dutyofarbi- The case before the arbitrator being concluded, 

trator in 

making award, and notice to that effect having been given to the 

parties, there devolves upon the arbitrator the further 
duty of making his award. When it is considered 
that an award has the same binding effect upon the 
parties as a decision of a Judge, and that there is no 
way by which the force of a valid award can be 
weakened or destroyed, it will be seen that this duty 
is by no means the least important one that an 
arbitrator has to perform. When an action at law, 
or in the Chancery Division, has been referred to the 
arbitrator, it is not necessary for him to find for the 
plaintiff or defendant in the same formal way as 
would be the case in a Court, but it will be sufficient 
for all practical purposes if he give an award that 
definitely concludes the matter in dispute {AUen v. 
Lowe, 4 Q. B. 66). Where an action has been 
referred in which there are several issues, or points of 
law, for the arbitrator to decide, it is not necessary 
for him to find on all these issues, if it can be clearly 
inferred by the award in which way each of them has 
been decided {Humphrey v. Pearce, 22 L. J. Ex. 120). 
If, however, in such a case, the arbitrator is requested 
to direct how each of these issues is to be deter- 
mined, it is his duty to do so (Williams v. Moulsdale, 
7 M. & W. 134). If an action be referred in which 
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damages are claimed, the award should state clearly Wbere damages 
the amount of damages that are due to the party amount 
entitled to recover ; and where an action is referred brstfted!^''"^^ 
to an arbitrator, and damages are claimed in such Arbitrator 
action, he cannot award a greater sum for damages ^tg^"* ^^^ 
than the amount actually asked for. If he does so, damages than 

are claimed, 

judgment will only be entered up for the amount 
claimed by the plaintiff in the action {Prentice v. 
Reed, 1 Taunt. 151). An arbitrator is also bound nor exceed 

. ,^ I I T • J 1 1 articulars of 

to the same extent, and m the same manner, as a demand. 
Judge and jury would be, by the statement of claim 
delivered in an action, and is not authorised to 
exceed the particulars of demand, or to direct the 
defendant to pay a larger sum than is claimed 
(Kenrick v. PhiUips, 7 M. & W. 415). If an ^j^at award 
arbitrator have a submission of all the matters in can direct in 

. . partnership 

dispute between parties who are m partnership disputes, 
referred to him, he can award that the partnership 
be dissolved, the terms of the submission being con- 
sidered as giving him a discretion in the matter of 
dissolution {SimTnonds v. Sivaine, 1 Taunt. 548). 
Where an arbitrator has power, by the submission, to 
settle the terms of the dissolution, he can restrain 
one partner from carrying on the same business 
within a certain distance from the particular town in 
w^hich the partnership business was carried on 
{Morley v. Newman^ 5 D. & E. 317). An arbitrator 
who was, by the submission, authorised to decide 
upon what terms a partnership agreement should be 
dissolved, awarded, inter alia, that one of the parties 
should be entitled to all the debts due to the firm, 
and, if necessary, sue for them in the name of his late 
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partner. It was held that the arbitrator had not 
exceeded his authority, in allowing one partner to sue, 
in the name of the other, for the recovery of such 
debts {Goddard v. Mansfield, 19 L. J. Q. B. 305). 
^nnoTaimoint "^^ arbitrator has no inherent power to appoint a 
receiver, receiver to get in the partnership assets ; his power 

to do so must be derived from the submission {lAn- 
tvood V. Eade, 2 Atk. 505). If, however, an arbi- 
trator is appointed receiver, he may retain his fees 
nor order a q^^ ^f moneys comiuff into his hands. If a cause 

verdict to be ^ •' ^ 

entered. (i.e., an action before the Courts) is referred, the 

arbitrator cannot award on all matters in difference 
between the parties, but only on those points that 
have been sent down for his decision ; neither can he, 
unless specially authorised by the submission, order 
a verdict or a judgment to be entered, as that would 
be interfering with the prerogative of the Court 
(Atkinson v. Jones, 1 D. & L. 225). Where an 
arbitrator, without being so authorised by the sub- 
mission, directs that a verdict shall be entered for the 
plaintiff for a specified sum, such direction does not 
amount to an order to the defendant to pay such sum, 
neither can payment be enforced by attachment ; but, 
as the arbitrator has acted " ultra vires, ^ his award 
will be considered void, as an award, although it 
would be regarded as of sufficient validity to entitle 
the plaintiff to bring an action for, and to recover, the 
amount awarded {Everest v. Ritchie, 31 L. J. Ex. 
350). 
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CHAPTER XVI. 

BEQUISITES OF AN AWARD. 

When the arbitrator proceeds to make his award, Award to be 
it is necessary for him to bear in mind the fact, that ^^^^*time. 
such award must be made within the time fixed by 
the submission. If he is limited to a certain day, 
say the 30th March, that day is included ; and if the 
original time has been enlarged, the award must be 
given within the enlarged time. If the submission 
limits the time for giving the award, to months, instead 
of fixing a certain day on which it must be ready, the 
word months will be construed as meaning lunar, and ''Months/' 
not calendar, months (Simpson v. MargeUon^ 11 months. 
Q. B. 23). Where the reference, however, is under 
a statute which contains a limitation in months, '' the 
word month there means a calendar month, unless 
words be added showing lunar months to be intended 
(13 & 14 Vict. c. 21, s. 4). An arbitrator has no Arbitrator 
power to limit the time fixed in the submission for toshorteiTthe 
making his award (re Morphett, 2 D. & L. 967). *''^®* 
Neither can he make an award after his power has 
been revoked by either of the parties, and such revo- 
cation can only be made by leave of the Court or a 
Judge. The statute 3 & 4 Will. IV. c. 42, s. 39, 
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provides, as to this, as follows : — " And whereas it is 
expedient to render references to arbitration more 
effectual, be it further enacted, that the power and 
authority of any arbitrator or umpire appointed by or 
in pursuance of any rule of Court or Judge's order, 
or order of Nisi Prius in any action now brought, or 
which shall be hereafter brought, or by or in pursu- 
ance of any submission to reference, containing an 
agreement that such submission shall be made a rule 
of any of His Majesty's Courts of Record, shall not 
be revocable by any party to such reference without 
the leave of the Court by which such rule or order 
shall be made, or which shall be mentioned in such 
submission, or by leave of a Judge; and the arbitrator 
or umpire shall, and may, and is hereby required to 
proceed with the reference, notwithstanding any such 
revocation, and to make such award, although the 
person making such revocation shall not afterwards 
attend the reference; and that the Court, or any 
Judge thereof, may from time to time enlarge the 
term for any such arbitrator making his award." 
No precise There is no precise form necessary for the purpose of 

form necessary .. ,., j n j.i x • • j. 

for award. making a valid award ; all that is necessary is, to 

show that the arbitrator has fully considered the 
matters referred, and finally made up his mind upon 
them. The award should follow the submission in 
every particular, and not include anything foreign to 
the questions to be decided ; it should also follow, in 
all things, the directions (if any) in the submission, as 
to the formalities necessary to be observed in making 
the award, otherwise it will be void. Where the 
submission is silent as to the form of the award, the 
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arbitrator is at liberty to make nse of such formalities 
as he chooses, or even to make a verbal award 
[Hanson v. Liversedge, 2 Vent. 242). It is not Recitals in 
necessary, in an award, to recite that an enlargement absolutely 
has been made, although such a course may be ^®^^®^^^* 
pursued with advantage, in accordance with the prin- 
ciples of precision and clearness that should always 
characterise the conduct of an arbitrator ; so that if 
the submission require a view of certain premises, and 
the view has been made, it is as well to recite the 
fiact {Dames v. Pratt, 17 C. B. 183). Becitals, how- 
ever, are not essential, although by no means unim- 
portant, as they frequently tend to make clear, what 
would otherwise be uncertain, in the award (Elliott v. 
ChevaUy 1 Lutw. 541). A plan may be incorporated pians may 
with, and annexed to, the award, and words of explana- ^wi^^^ ^ 
tion on a map may be taken as a part of the award 
(Johnson v. Latham, 20 L. J. Q. B. 236). The 
award should now be in writing ; but this formality 
was not necessary before the Common Law Procedure 
Act, 1854, as, before that Act was passed, a verbal 
award was sufl&ciently valid. Sect. 15 of the last- 
named Act is as follows: — " The arbitrator, acting Award to bo 
under any compulsory order of reference as aforesaid, ^ ^^*^^- 
or under any order referring back the award, shall 
make his award under his handy and (unless such 
order shall contain a different limit of time) within 
three months after he shall have entered on the 
reference." Since this Act was passed, a parol award 
would seldom be valid, except in cases where the 
submission was verbal ; and the uselessness, for all 
practical purposes, of a verbal award, mil always — 
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Award to be 
stamped. 



militate against its general acceptance by the parties 

to a reference. The award, then, should be in writing 

and signed by the arbitrator in the presence of an 

Where two or attesting witness. Where there are two or more 

toraf jdlsh^ki arbitrators, they should all sign the award, at the 

**sn. same time and place, and in the presence of each 

other, and a witness should attest their signatures. 
The award should also be engrossed and properly 
stamped with an award stamp, as, until this is done, 
it cannot be legally enforced, neither could it be 
accepted as eyidence in any Court of Justice (Hill v. 
Slocombe, 9 Dowl. 339). The want of a stamp would 
not, however, invalidate the award as between the par- 
ties to the reference (Preston v. Eastwood, 7 T. E. 95), 
and it can be stamped at any time before action, on pay- 
ing the penalty incurred. The duty payable on awards 
is regulated by the Stamp Acts, 83 & 34 Vict. c. 97. 
Where the amount or value of the matter in dispute 
does not exceed 
£5 • 
Exceeds £5 and does not exceed £10 
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on award. 
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have power at any time and from time to time to 
remit the matters referred, or any or either of them, 
to the re-consideration and re-determination of the 
said arbitrator." 

Either of the parties may obtain the award from 
the arbitrator after he has received notice of its 
execution, provided he pay the charges thereupon, and 
the arbitrator is justified in withholding the award 
until such charges are paid. If one of the parties 
have paid all the costs of the reference, payment of 
the moiety by the opposite side can be enforced by an 
attachment {Hicks v. Richardson, 1 B. & P. 93). 



CHAPTEE XVII. 



AWARD MUST BE FINAL. 



i 



Award roust 
not exceed 
submission. 



We have before observed that the award must not 
exceed the submission, i.e, it must not decide upon 
any question that is not a matter of difference between 
the parties, and is not mentioned in the submission. 
" It must not go beyond the submission in things, in 
person, or in time, or exceed the power given by the 
submission in the particular case" (Watson on 
Must extend to Awards, 179). On the other hand, it must extend 
referred. ^^ ^^^ decide upou all the matters referred, as unless 

an award does extend to all matters referred to the 
arbitrator it is entirely void. Where there are several 
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distinct and separate matters referred, and the arbi- 
trator omits to decide upon one, or more of them, the 
whole award is invalid {Randall v. Randall, 7 
East. 81). 

An arbitrator can only make one award, except in 
cases where there are several matters referred, and 
the submission authorises a separate award to be 
made on each. The award must be a final decision Must be final, 
of the questions submitted to the arbitrator, but 
must only decide the actual questions and matters 
referred to him for determination. He cannot award 
payment of a debt which has become due after the 
parties have commenced the arbitration, or the pay- 
ment of rent not due at the time when the award was 
given {Bunfill v. Leigh, 7 Dowl. 175). 

The award must also be one entire instrument and Must be entire, 
complete in itself; it must also be made at one time. 
It cannot be made at different times, or part one day 
and part another, even though each separate part is 
made before the time fixed for the award to be given 
(Comyn's Digest Arb. E. 16). But if there are 
several arbitrators they may meet and settle matters 
on different days ; but their award upon the matters 
referred must be entire. Thus, where by an order of and include all 
reference, a cause and all matters in dispute between the submission. 
A. and B. were referred, and by a subsequent order, 
made after the first reference had commenced, it was 
directed that C. should be made a party thereto, as if 
he had been an original party, and that the cause 
between A. and C, and all matters in difference 
between A., B., and C, each and every of them 
jointly and severally, should be referred to the same 

F 2 
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arbitrator, and the arbitrator made two awards, in 
one of which he awarded that A. was indebted to B. 
without mentioning C, and in the other that A. was 
indebted to C. without mentioning B. ; it was held 
that both awards were bad, and that the arbitrator 
had not performed his duty properly, as there was no 
one award determining all the matters in difference 
between all the parties (Winter v. Mtmton, 2 Moore, 
723). 

But where the arbitrator had power, in cross 

actions between the parties, to make an award or 

certificate, and he delivered two papers containing 

two certificates, it was held that if they were both 

made at the same time, the two certificates were but 

one award containing the decision of each cause 

separately written, so as to be applicable to the 

separate causes (Smith v. Reece, 6 D. & L. 520). 

The Railway The Kailway Companies Arbitration Act, 1859, 

Ai-w^tion ^^ * ^^ ^^^*' ^' ^^> provides that in certain cases 

^®V i???r'. arbitrators may make more than one award. Sect. 21 

22 & 23 Vict. "^ 

c. 59. of this Act provides as follows : — " The arbitrator, and 

the arbitrators, and the umpire respectively may, if 
he and they respectively think fit, make several 
awards, each on part of the matters referred, instead 
of one award on all the matters referred ; and every 
such award on the part of the matters shall for such 
time as shall be stated in the award, the same being 
such as shall have been specified in the agreement 
for arbitration, or in the event of no time having 
been specified in the agreement for arbitration, or in 
the event of no time having been so specified, for any 
time which the arbitrator may be legally entitled to 
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fix, be binding as to all the matters to which it 
extends, and as if the matters awarded on were all the 
matters referred, and that notwithstanding the other 
matters or any of them be not then or thereafter 
awarded on." An award must state clearly that Award not lo 
certain acts have to be performed, and not leave the 
performance of those acts conditional upon some 
future event, as such award would not be a final 
determination of the matters in dispute between the 
parties ; so that an award directing that if A. should 
surrender or give up his shares, he should receive a 
certain sum of money from B., is bad. This was 
decided in the case of Baillie v. Edinburgh Oil Gas 
Co., 3 C. & F. 639 ; and Lord Brougham in his 
judgment remarked, " that it is in vain to argue 
that this direction was the same as a direction to a 
party to do so and so, upon another producing letters 
of administration, or that it is like the case of a 
party who is directed to do so and so, upon a dis- 
charge being granted to him. The direction should 
have been that B. shall pay a certain sum of money, 
and that A. shall give up the shares." If the award 
contain a proviso that upon the happening of a certain 
event it shall be wholly void, it will be bad as not 
being final, as the happening of such future event 
might never take place. Where an award contained 
a proviso that if either party were dissatisfied with 
such an award, and if within a certain specified time 
they paid a sum of money to each other, the award 
should be void, and the parties should be at liberty to 
recommence proceedings, it was held bad in toto, on 
the ground of not being a final determination of 



70 



THE LAW OF ARBITRATION AND AWARDS. 



Arbitrator 
cannot 
delegate or 
reserve his 
authority. 



Award must 
decide all 
IX)ints 
referred. 

Award of 
third person 
is bad. 



Effect of a 
partial delega- 
tion of 
authority. 



the matter in dispute (Sherry v. Richardsoti, Pop. 
15). 

An arbitrator, as we have seen, cannot delegate his 

authority either to a stranger to the reference, or to 

his co-arbitrators where more than one are appointed. 

Neither can he reserve to himself any act of power or 

authority to be exercised by him after his award is 

published. In a reference where the award directed 

that so many trees should be left on certain lands for 

house-bote and hedge-bote, as the arbitrator upon the 

advice of counsel should appoint, it was held that the 

award was bad, as it reserved to the arbitrator certain 

judicial functions to be performed at some future 

time after his authority had expired by the giving of 

his award, and consequently that such award was not 

final. Where an award decides only upon some of 

the matters referred, and leaves others untouched 

upon, it will also be bad, as not being final {Hay ward 

V. Phillips, 6 A. & E. 119). An arbitrator cannot 

award that the parties to the reference, or some of 

them, shall abide by the decision of a third person 

whom they shall name, as an award of that character 

would be a delegation of his authority to some person 

unknown, and would leave the result uncertain, and 

independent of himself, whose duty it is to make a 

final award. Also a partial delegation of authority 

by the arbitrator would have the same efi'ect of making 

void the award ; and where an award directed that A. 

should pay B. £50, and should also at such time and 

place as B. should appoint beg bis pardon, the award 

was held void, as being a partial delegation of the 

arbitrator's authority, as it was his duty to fix both 
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time and place for the performance of both the acts 
mentioned (Glover v. Barrie, 1 Salk. 71) • But 
although the duty of the arbitrator is to give a final 
award, and thereby finish the matter referred, and 
not leave anything to be done in connection with it 
at a future time, he has power nevertheless to give an 
alternative award ; and if an arbitrator award that Altematiye 

AWAj*d is ffooQ 

one party shall pay the other £100 by a certain day, 
and that if such sum is not paid by that day, then to 
pay £110 on a future day, such award is valid, as the 
direction given is clear and also final (Comyn's 
Digest, Arb. E. 15). 

An arbitrator can neither reserve nor except any Arbitrator 
matters in dispute for future litigation, as if he do so reserve or 
his award is not final ; and where the arbitrator in a S^^J 
reference of all matters in dispute between the parties ^erred by the 

submission ; 

ordered one defendant to pay a certain sum to the 
complainant, in full satisfaction of all claims against 
him as executor, or against his testator's estate, but 
directed that the other defendants should be at liberty 
to prosecute their claims against the testator's estate 
as though no reference had been made, the Court of 
Chancery held the award void for not deciding the 
various claims existing between the co-defendants 
{T^urner v. Turner, 3 Buss. 494). Where, in a refer- 
ence, the defendant was ordered to pay the plaintiff a 
sum of money unless within twenty-one days he 
should exonerate himself by affidavit from certain 
payments and receipts, in which case he was to pay a 
less sum, the award was held bad {Pedley v. Goddard, 
7 T. R. 73). 

If an arbitrator award that a party shall execute must sett 
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conveyances, to be settled by such counsel as he (the 
arbitrator) shall appoint, the award is bad; as although 
he need not of necessity draw the conveyance himself, 
he should indicate the form of it, and not leave that 
to the discretion of the conveyancer employed {Tandy 
v. Tandy, 9 Dowl. 1044). 
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AWARD MUST BE CERTAIN. 

If it is necessary (and we have seen in the last 
Chapter that it is) for an award to be a final deter- 
mination of all matters in dispute between the parties, 
it is no less important to its validity that it should 
be certain in its meaning. The parties to the 
reference must be able to understand in what position 
they are placed by the award, and what are their 
duties and responsibilities in connection with it» 
Where an award does not possess those elements of 
certainty necessary to place its meaning beyond a 
doubt, the Court will come to the assistance of the 
parties, if it is possible to do so, and will make 
such alterations in the document as will make clear 
the meaning of the arbitrator in drawing it up. K 
the award show such a certainty as was contemplated 
by the parties to the submission, it will be upheld ; 
but uncertainty in a material part of it will be fatal 
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{Hawkins v. Colclovgh, 1 Bur. 274). Although this 
want of certainty in a material paii; of the award is 
sufficient to render it void in the majority of cases, 
still a want of conclusiveness, or any uncertainty that 
can be rectified by the Court, will not have that 
eflfect. Where a sum of money was ordered to be 
paid within a certain time from the date of the 
award, and the award bore no date, it was held to be 
sufficiently certain. The date of the award in this 
case would be calculated from the publication of it, 
from which time, as we have shown, it alone begins 
to be effective {Armit v. Breame, 1 Salk. 76). 
Where a bond was ordered to be given up to be 
cancelled within a certain time from the date, without 
stating the date, it was considered sufficient (Bell v. 
Gipps, 2 Ld. Eaymond, 1141). An award that some 
act shall be done by A. or B. has been held void for 
uncertainty. In a case where an arbitrator awarded 
that one party or the other should purchase certain 
lands at a certain price, the Court decided that the 
arbitrator should have said which Af the parties was 
to purchase the land, as he had fixed the price at 
which such purchase should be made {Lawrence v. 
Hodgson, 1 Y. & J. 6). Where an arbitrator, how- Alternative 
ever, awarded that one of the parties should do one 
or other of two things in the alternative, it was held 
that the award was good if either of the things were 
capable of being performed {Simmonds v. Stvain, 1 
Taunt. 549). Where an arbitrator states facts to 
raise a question of law for the Court, the facts should 
be stated with such a degree of certainty as will 
enable the Courts to draw their conclusions of law 
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from them, and he should not leave any fact to be 
implied by the Court (Watson on Awards, 209). 

The award will be made certain where such cer- 
tainty can be effected without unduly interfering 
with its provisions, all cases of uncertainty being 
governed by the legal maxim, " Id certum est quod 
certum reddi potest,'' An award to pay money or 
execute a release is suflSciently certain although no 
time is mentioned for the performance of either of 
those actions, it being understood that such perform- 
ance must take place within a reasonable time. But 
when an act is ordered by the award to be done, the 
direction should be given in unmistakeable language, 
and such as to leave no possible doubt on the minds 
of the parties who have to perform it {Price v. 
Popkin, 10 A. & E. 139). 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should 
not be ambiguous, but the precise sum should be 
mentioned. An award that orders one party to pay 
the other so much money as is due in conscience, 
without fixing the amount is void for uncertainty 
{Watson V. Watson, Sty. 28). Such also would be 
the case where the award ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land {Titus v. Perkins, 
Skin. 247). Also where the award directed that one 
party should give security for money, without stating 
the nature or amount of such security, the award was 
held to be bad {Thinne v. JRigby, Cro. Jac. 314). 
'^ The award is bad that directs one party to pay so 
much for every quarter of malt as malt may be sold 
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for at the time of the award without stating in what 
place the sale shall take place " (Comyn's Digest, 
Arb. E. 11). The price of malt being fluctuating, 
and selling for more in one place than another, the 
place of sale should in that case have been specified, 
in order to make the award certain. An award was Property 

111111 T» I n t • &w8Ufdccl nmsw 

also held bad that directed one of the parties to be specified, 
deliver up certain specified goods, three boxes and 
several books, without naming the books or stating 
their number {Cockson v. Ogle, Lut. 550). Where a Arbitrator 

. must state the 

cause IS referred, it is not necessary for the arbitrator party to pay 
by his award to fix the actual amount of costs to be 
paid by either party. It will be sufficient if he 
states who is to pay such costs when ascertained. 
Although this appears to be somewhat contrary to 
the principle of certainty shown to be necessary in an 
award, it is accounted for by the fact of such costs 
being taxed by the proper officer appointed for that 
purpose, whose duty it is to fix the amount to be 
paid and thereby make the award certain. This Certainty in 
element of certainty in an award is necessary to its necessary to 
validity, and if that is wanting the award will be set ^*® ^^ *^' 
aside. In order, therefore, to avoid this form of 
procedure and the delay attendant thereon, it should 
be the aim of every arbitrator to make his award as 
clear as possible, and as certain, so that if an applica- 
tion is made to set it aside, it will be for some other 
reason than a want of certainty in its provisions. 
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Unless an awaxd is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference , between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 20Z. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arh. E. 13). In hoth these cases the cause of the 
award heing void is on account of its not heing 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where ^ * 

an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad (Ames v. Milward, 8 Taunt. 867). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 20Z. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. Milward, 
supra). An award must be legal, as, notwithstand- andlegaL 
ing the £a.ct that an arbitrator has great power given 
to him by his position, he is not, like the king, 
^' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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•*- CHAPTEE XIX. 

AWARD MUST^ 3^ POSSIBLE, REASONABLE, CONSISTENT, 
^ AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference .between awarding an act 
which it is impossible to perform, and one that is 
diflSicult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 201. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative (Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Gomyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where ° ^ ^ * 
an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad (Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 201. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. Milward, 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
** above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawfal day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 
™'^ ^ • to show that an award should be mutual, in other 
words, ''Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void" (Bacon's Abr. Arb. F. 8). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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AWARD BAD IN PART. ;' 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part, 
wholly void, it is now a j&xed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto {Duke of Buccleugh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — "I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award must not exceed the submis- 
sion ; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
(Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent {Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad (In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 

1 . I , , 1 . . . n , trator awards 

awards costs, and the sabmission gives him no power costs without 

over costs, that part of his award is capable of being po^'^to do ^ 

separated from the rest, and consequently would be 

treated as void, without affecting the validity of the 

other parts of the award (Aitcheson v. Cargey, 18 , ; 

Price, 639). And where an arbitrator orders mutual ** 

releases, on payment of a sum of money over which he 

has jurisdiction, and also of a sum of money over ""^ 

which he has none, the former part of the award will ^^:) 

be good, the latter void (Kendrick v. Davies, 6 Dowl. 

693). Where an arbitrator to whom a cause was 

referred by rule of Court, but without power to award ff 

a verdict, awarded as follows : — " I award and direct •^ 3 

that a verdict in this cause be j&nally entered for the ' • S 

plaintiffs with 284Z. 12s. damages " — the Court held // O 

that he had exceeded his jurisdiction in directing the f , 

entry of addict, and aiat as the award was incapable ^ '' ^ 

of separation; being comprised in a single paragraph, ^ 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded (Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void.' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 501. towards the said costs, the Court 

held that the arbitrators had exceeded their authority ~' 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it; 
and consequently the award was rejected as bad 
(Seckham v. Babb, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work^ 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator {Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside (re 
Marshall and Dresser, 3 Q. B. 878). 
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COSTS OF AN AWABD. 



Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which l'^^"^"^ ^^ 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of tbe 

of the cause are the costs incurred up to the time of 

the submission, as well as the costs of the order of 

reference, including the making such reference a rule 

of Court, and the subsequent proceedings in the 

matter up to and including the making of the award, 

and any after proceedings. The costs of witnesses 

who are present at the trial before reference, with 

the intention of giving their evidence when called 

upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W. 397). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Rigby, 29 L. J, 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 
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of the reference. They are usually paid when the 
award is taken up, and, as we have seen, the arbitra- 
tor can refuse to give up the award until such 
charges are paid. If the charges of the arbitrator 
are excessive, the costs of the award are the costs 
allowed on taxation; and if the arbitrator be a 
counsel, his charges are usually passed without 
question. 

In the case of a lay arbitrator his charges are not 
usually objected to by the taxing master, except 
when reasonable grounds of complaint as to the 
amount are self-evident (Webb v. Wyatt, 5 W. E. 
570). If a reference is by consent of the parties, 
and the submission gives the arbitrator power over 
the costs of the reference, he has also power as to 
awarding costs of the award {Walker v. Brown, 51 
L. J. Q. B. D. 424). If a cause is referred, and the 
submission makes provision that the costs shall 
either abide the event or be at the discretion of the 
arbitrator, the costs (if there is no qualifying expres- 
sion) will include the costs of the reference as well as 
the award, also the costs of the cause (Wood v. 
0*Kelly, 9 East, 436) ; in other words, all the costs 
of the action. 

Where by the terms of the submission the costs 
are to abide the event, the arbitrator has no power 
over them ; but the party in whose favour the award 
is given will be entitled to them ; and if the award 
be partly in favour of one party, and partly in favour 
of the other, each party will have to pay his own 
costs, even though one of the parties to the award 
and by virtue of it has a substantial advantage over 
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the other {Gore v. Baker, 4 E. & B. 470). Where 
an action and all matters in difference were referred, 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator awarded 
a sum of money to the plaintiff in respect of the 
action, and found for the defendant as to the matter 
in difference for 6Z. due from the plaintiff to the 
defendant, and directed payment of the amount ; the 
Court held that the plaintiff was not entitled to the 
costs of the reference and award, as the arbitrator 
had decided in favour of each party. In this case, as 
neither party had failed, but both had partially suc- 
ceeded, neither party could be called upon to pay the 
whole costs, the award not being completely decisive 
{Reynolds v. Harris, 28 L. J. C. P. 26). Where a 
cause is referred, and the costs of the reference are 
in the discretion of the arbitrator, and the costs of 
the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion {Brown v. 
Nelsotiy 13 M. & W. 397) ; and where a cause is 
referred, the costs of the reference are not usually 
<;osts in the cause, which latter only include the 
<5osts up to the time of reference {Macintosh v. Blyth, 
8 Moore, 211). Where a verdict is taken subject to 
a reference of the action to an arbitrator, who has to 
certify for whom and for what amount the verdict 
shall be entered, and the costs of the action and the 
reference are to abide the event, the costs of the 
reference are costs in the cause, and follow the legal 
event of the verdict {Deere v. Kirkhouse, 20 L. J. 
Q. B. 195). In a reference of accounts, including 
accounts which are the subject of an action, the party 
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Award must 
be reasonable. 



AWARD MUST,;!^ POSSIBLE, REASONABLE, CONSISTENT, 
^ AND LEGAL. 

Unless an awaxd is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
snm of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference , between awarding an act 
which it is impossible to perform, and one that is 
diflficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 201. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative (Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Gomyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where ° ^ * 
an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad {Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after nautual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 20{. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable {Ames v. Milwardy 
supra). An award must be legal, as, notwithstand- and legal, 
ing the i&ct that an arbitrator has great power given 
to him by his position, he is not, like the king, 
*' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 



be mutual. 
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considered a lawfal day for the transaction of business^ 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 

to show that an award should be mutual, in other 
words, ''Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is L award on one side, 
and consequently void" (Bacon's Abr. Arb. F. 8). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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AWARD BAD IN PART. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on cerltain points on which snch 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part. 
wholly void, it is now a j&xed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto (Duke of Buccleugh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 



80 



THE LAW OF ABBITRATION AND AWARDS. 



Effect of award 
where arbitra- 
tor exceeds 
his aathority. 



Arbitrator 
cannot 
reserve right 
of deciding 
fature dis- 
putes. 



repeated, that an award must not exceed the suhmis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
{Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent {Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad {In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 
awards costs, and the submission gives him no power costs withoat 
over costs, that part of his award is capable of being P^^erto do so. 
separated from the rest, and consequently would be 
treated as void, without affecting the validity of the 
other parts of the award (Aitcheson v. Cargey, 13 ;-P^ 

Price, 639). And where an arbitrator orders mutual ^ 

releases, on payment of a sum of money over which he ^^^ 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^^ 
be good, the latter void (Kendrick v. Davies, 5 Dowl. 
693). Where an arbitrator to whom a cause was 
referred by rule of Court, but without power to award . 

a verdict, awarded as follows : — " I award and direct i^" 1^ 

that a verdict in this cause be finally entered for the './ ^ 



a; 



plaintiffs with 284Z. 12s. damages " — the Court held .'' ' -> O 

that he had exceeded his jurisdiction in directing the f-i 

entry of a verdict, and that as the award was incapable ^ ^ 

of separation; being comprised in a single paragraph, ^ 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded {Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 501. towards the said costs, the Court 

held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it> 
and consequently the award was rejected as bad 
(Seckham v. Babb, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator {Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority withm 
the submission, the whole award will be set aside (re 
Marshall and Dresser, 8 Q. B. 878). 



CHAPTER XXI. 



I 



COSTS OF AN AWABD. 



Although arbitration is a more direct and leas in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which l'^^'^^'' '^'^^^ 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

of the cause are the costs incurred up to the time of 

the submission, as well as the costs of the order of 

reference, including the making such reference a rule 

of Court, and the subsequent proceedings in the 

matter up to and including the making of the award, 

and any after proceedings. The costs of witnesses 

who are present at the trial before reference, with 

the intention of giving their evidence when called 

upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference {Hawkins v. Rigby, 29 L. J. 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

• 2 
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of the reference. They are usually paid when the 
award is taken up, and, as we have seen, the arbitra- 
tor can refuse to give up the award until such 
charges are paid. If the charges of the arbitrator 
are excessive, the costs of the award are the costs 
allowed on taxation; and if the arbitrator be a 
counsel, his charges are usually passed without 
question. 

In the case of a lay arbitrator his charges are not 
usually objected to by the taxing master, except 
when reasonable grounds of complaint as to the 
amount are self-evident {Webb v. Wyatt, 5 W. E. 
570). If a reference is by consent of the parties, 
and the submission gives the arbitrator power over 
the costs of the reference, he has also power as to 
awarding costs of the award {Walker v. Brown, 51 
L. J. Q. B. D. 424). If a cause is referred, and the 
submission makes provision that the costs shall 
either abide the event or be at the discretion of the 
arbitrator, the costs (if there is no qualifying expres- 
sion) will include the costs of the reference as well as 
the award, also the costs of the cause (Wood v. 
O'Kelly, 9 East, 436) ; in other words, all the costs 
of the action. 

Where by the terms of the submission the costs 
are to abide the event, the arbitrator has no power 
over them ; but the party in whose favour the award 
is given will be entitled to them ; and if the award 
be partly in favour of one party, and partly in favour 
of the other, each party will have to pay his own 
costs, even though one of the parties to the award 
and by virtue of it has a substantial advantage over 
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the other {Oore v. BakeVy 4 E. & B. 470). Where 
an action and all matters in difference were referred, 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator awarded 
a sum of money to the plaintiff in respect of the 
action, and found for the defendant as to the matter 
in difference for 6Z. due from the plaintiff to the 
defendant, and directed payment of the amount ; the 
Court held that the plaintiff was not entitled to the 
costs of the reference and award, as the arbitrator 
had decided in favour of each party. In this case, as 
neither party had failed, but both had partially suc- 
ceeded, neither party could be called upon to pay the 
whole costs, the award not being completely decisive 
{Reynolds v. Harris, 28 L. J. C. P. 26). Where a 
cause is referred, and the costs of the reference are 
in the discretion of the arbitrator, and the costs of 
the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion {Brown v. 
Nelsoiiy 13 M. & W. 397) ; and where a cause is 
referred, the costs of the reference are not usually 
<}osts in the cause, which latter only include the 
costs up to the time of reference {Macintosh v. Blyth, 
8 Moore, 211). Where a verdict is taken subject to 
a reference of the action to an arbitrator, who has to 
certify for whom and for what amount the verdict 
shall be entered, and the costs of the action and the 
reference are to abide the event, the costs of the 
reference are costs in the cause, and follow the legal 
event of the verdict {Deere v. Kirkhouse, 20 L. J. 
Q. B. 195). In a reference of accounts, including 
accounts which are the subject of an action, the party 
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a difficult 
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Award must 
be reasonable. 



Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody.*' 
But there is a difference , between awarding an act 
which it is impossible to perform, and one that is 
difl&cult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 20Z. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore .an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Gomyn's Digest^ 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where ^^^ ^ ' 
an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad (Ames v. Milward^ 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 20{. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears imaccountable {Ames v. MUwardy 
supra). An award must be legal, as, notwithstand- andleg&L 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
*^ above all law/' but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 
^^^' to show that an award should be mutual, in other 
words, ** Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void'* (Bacon's Abr. Arb. F. 8). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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AWARD BAD IN PART. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part. 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto {Duke of Buccleugh v. Metropolitan Board of 
Works, L. B. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award must not exceed the suhmis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad^^^o tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
(Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad (In re 
Tandy y 9 Dowl. 1044). Where, again, an arbitrator WKere arbi- 
awards costs, and the submission gives him no power costs without 
over costs, that part of his award is capable of being ^^®^ ^ ^^ ^' 
separated from the rest, and consequently would be 
treated as void, without affecting the validity of the 
other parts of the award (Aitcheson v. Cargey, 13 
Price, 639). And where an arbitrator orders mutual 
releases, on payment of a sum of money over which he -^^: 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^o 
be good, the latter void (Kendrick v. Davies, 5 Dowl. 
693). Where an arbitrator to whom a cause was 
referred by rule of Court, but without power to award 
a verdict, awarded as follows : — " I award and direct 
that a verdict in this cause be finally entered for the 
plaintiffs with 284Z. 125. damages " — the Court held 
that he had exceeded his jurisdiction in directing the 
entry of a verdict, and that as the award was incapable 
of separation; being comprised in a single paragraph, 
it was bad altogether {Jackson v. Clarke, McLel. & 
Y. 200). If an arbitrator award costs in error when 
he has no power to do so, the award is not thereby 
invalidated, but it will be void only as to that part 
by which such costs are awarded {Roberts v. Eber- 
hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 
awarded the plaintiff to pay his own costs of the whole is void' 
cause and reference, and such costs to be taxed as 
between solicitor and client, and that the defendant 
should pay SOL towards the said costs, the Court 
held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from iti 
and consequently the award was rejected as bad 
(Seckham v. Babb, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator (Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside (re 
Marshall and Dresser, 8 Q. B. 878). 



CHAPTER XXI. 



COSTS OF AN AWABD. 



Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 



COSTS OF AN AWARD. 8S 

therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which ^og^^**^' ^'^^'^ 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

of the cause are the costs incurred up to the time of 

the submission, as well as the costs of the order of 

reference, including the making such reference a rule 

of Court, and the subsequent proceedings in the 

matter up to and including the making of the award, 

and any after proceedings. The costs of witnesses 

who are present at the trial before reference, with 

the intention of giving their evidence when called 

upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W- 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference {Hawkins v. Rigby, 29 L. J. 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

• 2 
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Where costs 
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eyent. 



of the reference. They are usually paid when the 
award is taken up, and, as we have seen, the arbitra- 
tor can refuse to give up the award until such 
charges are paid. If the charges of the arbitrator 
are excessive, the costs of the award are the costs 
allowed on taxation; and if the arbitrator be a 
counsel, his charges are usually passed without 
question. 

In the case of a lay arbitrator his charges are not 
usually objected to by the taxing master, except 
when reasonable grounds of complaint as to the 
amount are self-evident (Wehb v. Wyatt, 5 W. E. 
570). If a reference is by consent of the parties, 
and the submission gives the arbitrator power over 
the costs of the reference, he has also power as to 
awarding costs of the award {Walker v. Brown, 51 
L. J. Q. B. D. 424). If a cause is referred, and the 
submission makes provision that the costs shall 
either abide the event or be at the discretion of the 
arbitrator, the costs (if there is no qualifying expres- 
sion) will include the costs of the reference as well as 
the award, also the costs of the cause (Wood v. 
O'Kelly, 9 East, 436) ; in other words, all the costs 
of the action. 

Where by the terms of the submission the costs 
are to abide the event, the arbitrator has no power 
over them ; but the party in whose favour the award 
is given will be entitled to them ; and if the award 
be partly in favour of one party, and partly in favour 
of the other, each party will have to pay his own 
costs, even though one of the parties to the award 
and by virtue of it has a substantial advantage over 
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the other {Oore v. Baker, 4 E. & B. 470). Where 
an action and all matters in difference were referred, 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator awarded 
a sum of money to the plaintiff in respect of the 
action, and found for the defendant as to the matter 
in difference for &L due from the plaintiff to the 
defendant, and directed payment of the amount ; the 
Court held that the plaintiff was not entitled to the 
costs of the reference and award, as the arbitrator 
had decided in favour of each party. In this case, as 
neither party had failed, but both had partially suc- 
ceeded, neither party could be called upon to pay the 
whole costs, the award not being completely decisive 
{Reynolds v. Harris, 28 L. J. C. P. 26). Where a 
cause is referred, and the costs of the reference are 
in the discretion of the arbitrator, and the costs of 
the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion {Brown v. 
Nelson y 13 M. & W. 397) ; and where a cause is 
referred, the costs of the reference are not usually 
<}osts in the cause, which latter only include the 
costs up to the time of reference (Macintosh v. Blyth, 
8 Moore, 211). Where a verdict is taken subject to 
a reference of the action to an arbitrator, who has to 
certify for whom and for what amount the verdict 
shall be entered, and the costs of the action and the 
reference are to abide the event, the costs of the 
reference are costs in the cause, and follow the legal 
event of the verdict (Deere v. Kirkhousey 20 L. J. 
Q. B. 195). In a reference of accounts, including 
accounts which are the subject of an action, the party 
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AWARD mjQT'i^ POSSIBLE, REASONABLE, CONSISTENT, 
xO AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody.'' 
But there is a difference .between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 201. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. Kingy 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 



AWARD MUST BE POSSIBLE, ETC. 77 

award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where * 

an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 201., the award was 
held bad (Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 201. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. Milward, 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
^' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business^ 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 
e mu ua . ^^ show that an award should be mutual, in other 
words, ** Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is L award on one side, 
and consequently void'* (Bacon's Abr. Arb. F. 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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CHAPTER XX. 

AWABD BAD IN PABT. 
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An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part. 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto {Duke of Buccleugh v. Metropolitan Board of 
Works, L. B. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordivich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 



80 



THE LAW OF ARBITRATION AND AWARDS. 



Effect of award 
where arbitra- 
tor exceeds 
his authority. 



Arbitrator 
cannot 
reserve right 
of deciding 
future dis- 
putes. 



repeated, that an award must not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad^ro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
(Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad (In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 
awards costs, and the submission gives him no power costs without 
over costs, that part of his award is capable of being ^^®^ ^ ^® ^' 
separated from the rest, and consequently would be 
treated as void, without affecting the validity of the 
other parts of the award (Aitcheson v. Cargey, 13 
Price, 639). And where an arbitrator orders mutual 
releases, on payment of a sum of money over which he --^' 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^^ 
be good, the latter void (Kendrick v. Davies, 5 Dowl. 
693). Where an arbitrator to whom a cause was 
referred by rule of Court, but without power to award 
a verdict, awarded as follows : — " I award and direct 
that a verdict in this cause be finally entered for the 
plaintiflFs with 284Z. 12s. damages " — ^the Court held 
that he had exceeded his jurisdiction in directing the 
entry of a verdict, and that as the award was incapable 
of separation^ being comprised in a single paragraph, 
it was bad altogether (Jackson v. Clarke, McLel. & 
Y. 200). If an arbitrator award costs in error when 
he has no power to do so, the award is not thereby 
invalidated, but it will be void only as to that part 
by which such costs are awarded (Roberts v. Eber- 
hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 
awarded the plaintiff to pay his own costs of the whole is 'void.' 
cause and reference, and such costs to be taxed as 
between solicitor and client, and that the defendant 
should pay 501. towards the said costs, the Court 
held that the arbitrators had exceeded their authority 
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conveyances, to be settled by such counsel as lie (the 
arbitrator) shall appoint, the award is bad; as although 
he need not of necessity draw the conveyance himself, 
he should indicate the form of it, and not leave that 
to the discretion of the conveyancer employed {Tandy 
V. Tandy, 9 DowL 1044). 



Award must 
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will be con- 
sidered certain. 



CHAPTEE XVin. 

AWAED MUST BE CERTAIN. 

If it is necessary (and we have seen in the last 
Chapter that it is) for an award to be a final deter- 
mination of all matters in dispute between the parties, 
it is no less important to its validity that it should 
be certain in its meaning. The parties to the 
reference must be able to understand in what position 
they are placed by the award, and what are their 
duties and responsibiHties in connection with it» 
Where an award does not possess those elements of 
certainty necessary to place its meaning beyond a 
doubt, the Court will come to the assistance of the 
parties, if it is possible to do so, and will make 
such alterations in the document as will make clear 
the meaning of the arbitrator in drawing it up. If 
the award show such a certainty as was contemplated 
by the parties to the submission, it will be upheld ; 
but uncertainty in a material part of it will be fatal 
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(Hawkins v. Colclovgh, 1 Bur. 274). Although this 
want of certainty in a material part of the award is 
sufficient to render it void in the majority of cases, 
still a want of conclusiveness, or any uncertainty that 
can be rectified by the Court, will not have that 
effect. Where a sum of money was ordered to be 
paid within a certain time from the date of the 
award, and the award bore no date, it was held to be 
sufficiently certain. The date of the award in this 
case would be calculated from the publication of it, 
from which time, as we have shown, it alone begins 
to be effective (Armit v. Breame, 1 Salk. 76). 
Where a bond was ordered to be given up to be 
cancelled within a certain time from the date, without 
stating the date, it was considered sufficient {Bell v. 
Gipps, 2 Ld. Raymond, 1141). An award that some 
act shall be done by A. or B. has been held void for 
uncertainty. In a case where an arbitrator awarded 
that one party or the other should purchase certain 
lands at a certain price, the Court decided that the 
arbitrator should have said which if the parties was 
to purchase the land, as he had fixed the price at 
which such purchase should be made (Lawrence v. 
Hodgson, 1 Y. & J. 6). Where an arbitrator, how- Alternative 

award is good, 

ever, awarded that one of the parties should do one 
or other of tw^o things in the alternative, it was held 
that the award was good if either of the things were 
capable of being performed {Simmonds v. Swain, 1 
Taunt. 549). Where an arbitrator states facts to 
raise a question of law for the Court, the facts should 
be stated with such a degree of certainty as will 
enable the Courts to draw their conclusions of law 
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from them, and he should not leave any fact to be 
implied by the Court (Watson on Awards, 209). 

The award will be made certain where such cer- 
tainty can be eflfected without unduly interfering 
with its provisions, all cases of uncertainty being 
governed by the legal maxim, " Id cerium est quod 
cerium reddi poiesi.'' An award to pay money or 
execute a release is sufficiently certain although no 
time is mentioned for the performance of either of 
those actions, it being understood that such perform- 
ance must take place within a reasonable time. But 
when an act is ordered by the award to be done, the 
direction should be given in unmistakeable language, 
and such as to leave no possible doubt on the minds 
of the parties who have to perform it {Price v. 
Popkin, 10 A. & E. 139). 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should 
not be ambiguous, but the precise sum should be 
mentioned. An award that orders one party to pay 
the other so much money as is due in conscience, 
without fixing the q,mount is void for uncertainty 
(Watson V. Watson, Sty. 28). Such also would be 
the case where the award ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land (Titus v. Perkins, 
Skin. 247). Also where the award directed that one 
party should give security for money, without stating 
the nature or amount of such security, the award was 
held to be bad (Thinne v. Righy, Cro. Jac. 314). 
** The award is bad that directs one party to pay so 
much for every quarter of malt as malt may be sold 
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for at the time of the award without stating in what 

place the sale shall take place " (Comyn's Digest, 

Arb. E. 11). The price of malt being fluctuating, 

and selling for more in one place than another, the 

place of sale should in that case have been specified, 

in order to make the award certain. An award was Property 

also held bad that directed one of the parties to be specified. 

deliver up certain specified goods, three boxes and 

several books, without naming the books or stating 

their number (Cockson v. Ogle, Lut. 550). Where a Arbitrator 

#• 1 1 must state the 

cause is referred, it is not necessary for the arbitrator party to pay 
by his award to fix the actual amount of costs to be 
paid by either party. It will be sufficient if he 
states who is to pay such costs when ascertained. 
Although this appears to be somewhat contrary to 
the principle of certainty shown to be necessary in an 
award, it is accounted for by the fact of such costs 
being taxed by the proper officer appointed for that 
purpose, whose duty it is to fix the amount to be 
paid and thereby make the award certain. This Certainty in 
element of certainty in an award is necessary to its necessary to 
vaUdity, and if that is wanting the award wiU be set '''^^'^- 
aside. In order, therefore, to avoid this form of 
procedure and the delay attendant thereon, it should 
be the aim of every arbitrator to make his award as 
clear as possible, and as certain, so that if an applica- 
tion is made to set it aside, it will be for some other 
reason than a want of certainty in its provisions. 
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^ CHAPTER XIX. 

AWARD MUST^i|e POSSIBLE, REASONABLE, CONSISTENT, 
xO AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody.'* 
But there is a difference ^between awarding an act 
which it is impossible to perform, and one that is 
difiScult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 201. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative (Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
™ia , » » » .wri 4.t ..e part, ,hdl ,.L. hi, 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where * 

an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 202., the award was 
held bad (Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 20{. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. MUward, 
supra). An award must be legal, as, notwithstand- andlegaL 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
** above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 

to show that an award should be mutual, in other 
words, ** Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void** (Bacon*s Abr. Arb. F. 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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CHAPTER XX. 



AWABO BAD IN PABT. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part, 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto (Duke of Bucdetufh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordivich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award mast not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad^ro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
(Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad {In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 

1 . , , , , . . . 1 . trator awards 

awards costs, and the submission gives him no power costs without 

over costs, that part of his award is capable of being ^"^^ ^ ^^ ^' 

separated from the rest, and consequently would be 

treated as void, without affecting the validity of the 

other parts of the award (Aitcheson v. Cargey, 13 ;fr 

Price, 639). And where an arbitrator orders mutual '^ 

releases, on payment of a sum of money over which he '^y 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^^ 

be good, the latter void (Kendrick v. Davies, 5 Dowl. 

693). Where an arbitrator to whom a cause wag 

referred by rule of Court, but without power to award 

a verdict, awarded as follows : — " I award and direct 

that a verdict in this cause be finally entered for the 

plaintiffs with 284Z. 12s. damages " — ^the Court held 

that he had exceeded his jurisdiction in directing the 

entry of a verdict, and that as the award was incapable 

of separation; being comprised in a single paragraph, 

it was bad altogether {Jackson v. Clarke, McLel. & 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded {Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void.' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 50Z. towards the said costs, the Court 

held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from ity 
and consequently the award was rejected as bad 
{Seckham v. Bdbb, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 251., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator (Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award wiU be set aside (re 
Marshall and Dresser, 8 Q. B. 878). 



CHAPTER XXI. 



COSTS OP AN AWARD. 



Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which "^'''o' -- 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

c&use 

of the cause are the costs incurred up to the time of 
the submission, as well as the costs of the order of 
reference, including the making such reference a rule 
of Court, and the subsequent proceedings in the 
matter up to and including the making of the award, 
and any after proceedin£:s. The costs of witnesses 
who are present at the trial before reference, with 
the intention of giving their evidence when called 
upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Eigby, 29 L. J. 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

« 2 



74 



THE LAW OF ARBITRATION AND AWARDS. 



Where possible, 
Coart will 
remedy un- 
certainty. 



Where money 
is awarded 
amount should 
be stated. 



Nature of 
security 
awarded must 
be stated. 



from them, and he should not leave any fact to be 
implied by the Court (Watson on Awards, 209). 

The award will be made certain where such cer- 
tainty can be effected without unduly interfering 
with its provisions, all cases of uncertainty being 
governed by the legal maxim, " Id certam est qaod 
cerium reddi potest.'' An award to pay money or 
execute a release is sufficiently certain although no 
time is mentioned for the performance of either of 
those actions, it being understood that such perform- 
ance must take place within a reasonable time. But 
when an act is ordered by the award to be done, the 
direction should be given in unmistakeable language, 
and such as to leave no possible doubt on the minds 
of the parties who have to perform it {Price v. 
Popkin, 10 A. & E. 139). 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should 
not be ambiguous, but the precise sum should be 
mentioned. An award that orders one party to pay 
the other so much money as is due in conscience, 
without fixing the amount is void for uncertainty 
(Watson V. Watson, Sty. 28). Such also would be 
the case where the award ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land {Titus v. Perkins, 
Skin. 247). Also where the award directed that one 
party should give security for money, without stating 
the nature or amount of such security, the award was 
held to be bad {Thinne v. Eigby, Cro. Jac. 314). 
^' The award is bad that directs one party to pay so 
much for every quarter of malt as malt may be sold 
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for at ihe time of the award without stating in what 

place the sale shall take place *' (Comyn's Digest, 

Arb. E. 11). The price of malt being fluctuating, 

and selling for more in one place than another, the 

place of sale should in that case have been specified, 

in order to make the award certain. An award was Property 

also held bad that directed one of the parties to be specified. 

deliver up certain specified goods, three boxes and 

several books, without naming the books or stating 

their number (Cockson v. OaZe, Lut. 550). Where a Arbitrator 

must state the 

cause is referred, it is not necessary for the arbitrator party to pay 

by his award to fix the actual amount of costs to be 

paid by either party. It will be sufficient if he 

states who is to pay such costs when ascertained. 

Although this appears to be somewhat contrary to 

the principle of certainty shown to be necessary in an 

award, it is accounted for by the fact of such costs 

being taxed by the proper officer appointed for that 

purpose, whose duty it is to fix the amount to be 

paid and thereby make the award certain. This Certainty in 

, . , award is 

element of certamty in an award is necessary to its necessary to 
validity, and if that is wanting the award will be set ^^ ^ ^ *^* 
aside. In order, therefore, to avoid this form of 
procedure and the delay attendant thereon, it should 
be the aim of every arbitrator to make his award as 
clear as possible, and as certain, so that if an applica- 
tion is made to set it aside, it will be for some other 
reason than a want of certainty in its provisions. 
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Difference 
between an 
impossible and 
a difficult 
award. 
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two acts 
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sible by con- 
duct of party. 



Award must 
be reasonable. 



AWARD MUSTj^'liE POSSIBLE, REASONABLE, CONSISTENT, 
jiS^ AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference ^between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g.y 
an award directing one party to pay 20Z. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore .an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where °^^ ^ ' 
an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 201., the award was 
held bad {Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 20J. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable {Ames v. Milward, 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
^' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 

to show that an award should be mutual, in other 
words, "Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void** (Bacon's Abr. Arb. F. 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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AWARD BAD IN PART. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part, 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto {Duke of Buccleugh v. Metropolitan Board of 
W(yrks, L. R. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich,Te]poTtei 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award must not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
ha,i pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
(Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest^ the whole was bad {In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 

■, , 1 ,. , . . . ^ . trator awards 

awards costs, and the snbmission gives nim no power costs without 

over costs, that part of his award is capable of being P^*^"^*© do so. 

separated from the rest, and consequently wonld be 

treated as void, without affecting the validity of the 

other parts of the award (Aitcheson v. Cargey, 18 , r;^ 

Price, 639). And where an arbitrator orders mutual **' 

releases, on payment of a sum of money over which he -^ / 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^o 

be good, the latter void (Kendrick v. Davies, 5 DowL 

693). Where an arbitrator to whom a cause was 

referred by rule of Court, but without power to award ff 

a verdict, awarded as follows : — " I award and direct ^' ^ 

that a verdict in this cause be finally entered for the ,/ N 

plaintiffs with 284Z. 12s. damages" — the Court held ,; O 

that he had exceeded his jurisdiction in directing the f> . 

entry of a verdict, and that as the award was incapable Q? "^ ™ 

of separation; being comprised in a single paragraph, ff 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded {Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void.' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 501, towards the said costs, the Court 

held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it, 
and consequently the award was rejected as bad 
{Seckham v. Bahb, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 252., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator (Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside {re 
Marshall and Dresser, 3 Q. B. 878). 
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Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to he incurred and also liquidated 

hefore the award is taken up. The arhitrator's power Power of 

over costs is regulated by the submission, which ^^^-'o' «- 

either limits that power, or is silent on the suhject. 

When there is nothing said about costs, and if there 

is no cause in Court to he referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

C&USd 

of the cause are the costs incurred up to the time of 
the submission, as well as the costs of the order of 
reference, including the making such reference a rule 
of Court, and the subsequent proceedings in the 
matter up to and including the making of the award, 
and any after proceedings. The costs of witnesses 
-who are present at the trial before reference, with 
the intention of giving their evidence when called 
upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Eigby, 29 L. J, 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

« 2 
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from them, and he should not leave any fact to be 
implied by the Court (Watson on Awards, 209). 

The award will be made certain where such cer- 
tainty can be effected without unduly interfering 
with its provisions, all cases of uncertainty being 
governed by the legal maxim, " Id certam est quod 
certum reddi potest.'' An award to pay money or 
execute a release is sufficiently certain although no 
time is mentioned for the performance of either of 
those actions, it being understood that such perform- 
ance must take place within a reasonable time. But 
when an act is ordered by the award to be done, the 
direction should be given in unmistakeable language, 
and such as to leave no possible doubt on the minds 
of the parties who have to perform it (Price v. 
Popkin, 10 A. & E. 139). 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should 
not be ambiguous, but the precise sum should be 
mentioned. An award that orders one party to pay 
the other so much money as is due in conscience, 
without fixing the amount is void for uncertainty 
(Watson V. Watson, Sty. 28). Such also would be 
the case where the awai-d ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land (Titus v. Perkins, 
Skin. 247). Also where the award directed that one 
party should give security for money, without stating 
the nature or amount of such security, the award was 
held to be bad (Thinne v. liigby, Cro. Jac. 314). 
^' The award is bad that directs one party to pay so 
much for every quarter of malt as malt may be sold 
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for at the time of the award without stating in what 

place the sale shall take place " (Comyn's Digest, 

Arb. E. 11). The price of malt being fluctuating, 

and selling for more in one place than another, the 

place of sale should in that case have been specified, 

in order to make the award certain. An award was Property 

also held bad that directed one of the parties to be specified. 

deliver up certain specified goods, three boxes and 

several books, without naming the books or stating 

their number {Cockson v. OgUy Lut. 550). Where a Arbitrator 

must state the 

cause is referred, it is not necessary for the arbitrator party to pay 

by his award to fix the actual amount of costs to be ^*^ * 

paid by either party. It will be suflScient if he 

states who is to pay such costs when ascertained. 

Although this appears to be somewhat contrary to 

the principle of certainty shown to be necessary in an 

award, it is accounted for by the fact of such costs 

being taxed by the proper officer appointed for that 

purpose, whose duty it is to fix the amount to be 

paid and thereby make the award certain. This Certainty in 

award is 

element of certainty in an award is necessary to its necessary to 
validity, and if that is wanting the award will be set ^*® ^ *^* 
aside. In order, therefore, to avoid this form of 
procedure and the delay attendant thereon, it should 
be the aim of every arbitrator to make his award as 
clear as possible, and as certain, so that if an applica- 
tion is made to set it aside, it will be for some other 
reason than a want of certainty in its provisions. 
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AWARD MUSTj^^^ POSSIBLE, REASONABLE, CONSISTENT, 



'{^^ 



©' 



AND LEGAL. 



Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference ^between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 20Z. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where * 

an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad (Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 201. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. Milward^ 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
*' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 

to show that an award should be mutual, in other 
words, *' Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void" (Bacon's Abr. Arb. F. 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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AWAED BAD IN PART. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 

OuroTvl I) Ail ITI' 

award that was bad in part was considered to be part. 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto (Duke of Buccleugh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award must not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad_pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
{Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the vaHd part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 



AWARD BAD IN PART. 81 

pointment, and that that part of the award being in- 
separable from the rest, the whole was bad (In re 
Tandy y 9 DowL 1044). Where, again, an arbitrator Where arbi- 

3 . T ,, , . . . , . trator awards 

awards costs, and the submission gives him no power costs without 

over costs, that part of his award is capable of being p°^®^*<> ^^ ^^ 

separated from the rest, and consequently would be 

treated as void, without affecting the validity of the 

other parts of the award (Aitcheson v. Cargey, 13 /!^ 

Price, 639). And where an arbitrator orders mutual "^ 

releases, on payment of a sum of money over which he t,~ 

has jurisdiction, and also of a sum of money over '^ 

which he has none, the former part of the award will ^^ 

be good, the latter void (Kendrick v. Davies, 5 DowL 

693). Where an arbitrator to whom a cause was 

referred by rule of Court, but without power to award ^ 

a verdict, awarded as follows : — " I award and direct ^ ^|jr 

that a verdict in this cause be finally entered for the 'J ^ 



plaintiffs with 284Z. 12s. damages " — the Court held .^^ ^ O 

that he had exceeded his jurisdiction in directing the f> 

entry of a verdict, and that as the award was incapable Qj ^ ^ 

of separation; being comprised in a single paragraph, ^ 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded (Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void! 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 50?. towards the said costs, the Court 

held that the arbitrators had exceeded their authority 

a 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it^ 
and consequently the award was rejected as bad 
{Beckham v. Bahh, 8 Dowl. 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator {Pope 
V. Brett y 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside {re 
Marshall and Dresser, 8 Q. B. 878). 



CHAPTEB XXI. 



COSTS OF AN AWARD. 



Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which eosts^*'**'' ""^"^ 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

of the cause are the costs incurred up to the time of 

the submission, as well as the costs of the order of 

reference, including the making such reference a rule 

of Court, and the subsequent proceedings in the 

matter up to and including the making of the award, 

and any after proceedings. The costs of witnesses 

who are present at the trial before reference, with 

the intention of giving their evidence when caUed 

upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costa of the 

reference* 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator {Brown v. 
Nelson, 13 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Rigby, 29 L. J. 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

• 2 
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from them, and he should not leave any fact to be 
implied by the Court (Watson on Awards, 209). 

The award will be made certain where such cer- 
tainty can be effected without unduly interfering 
with its provisions, all cases of uncertainty being 
governed by the legal maxim, " Id certam est quod 
certum reddi potest,'' An award to pay money or 
execute a release is sufficiently certain although no 
time is mentioned for the performance of either of 
those actions, it being understood that such perform- 
ance must take place within a reasonable time. But 
when an act is ordered by the award to be done, the 
direction should be given in unmistakeable language, 
and such as to leave no possible doubt on the minds 
of the parties who have to perform it {Price v. 
Popkin, 10 A. & E. 139). 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should 
not be ambiguous, but the precise sum should be 
mentioned. An award that orders one party to pay 
the other so much money as is due in conscience, 
without fixing the amount is void for uncertainty 
{Watson V. Watson, Sty. 28). Such also would be 
the case where the award ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land {Titus v. Perkins, 
Skin. 247). Also where the award directed that one 
party should give security for money, without stating 
the nature or amount of such security, the award was 
held to be bad {Thinne v. Eigby, Cro. Jac. 314). 
*^ The award is bad that directs one party to pay so 
much for every quarter of malt as malt may be sold 
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for at the time of the award without stating in what 

place the sale shall take place ** (Comyn's Digest, 

Arb. E. 11). The price of malt being fluctuating, 

and selling for more in one place than another, the 

place of sale should in that case have been specified, 

in order to make the award certain. An award was Property 

also held bad that directed one of the parties to be specified. 

deliver up certain specified goods, three boxes and 

several books, without naming the books or stating 

their number (Cockson v. Ogle, Lut. 650). Where a Arbitrator 

mast state the 

cause is referred, it is not necessary for the arbitrator party to pay 
by his award to fix the actual amount of costs to be ^^ 
paid by either party. It will be sufl&cient if he 
states who is to pay such costs when ascertained. 
Although this appears to be somewhat contrary to 
the principle of certainty shown to be necessary in an 
award, it is accounted for by the fact of such costs 
being taxed by the proper officer appointed for that 
purpose, whose duty it is to fix the amount to be 
paid and thereby make the award certain. This Certainty in 
element of certainty in an award is necessary to its necessary to 
validity, and if that is wanting the award will be set '^ ^^^^*y- 
aside. In order, therefore, to avoid this form of 
procedure and the delay attendant thereon, it should 
be the aim of every arbitrator to make his award as 
clear as possible, and as certain, so that if an applica- 
tion is made to set it aside, it will be for some other 
reason than a want of certainty in its provisions. 
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AWARD MUST^I^ POSSIBLE, REASONABLE, CONSISTENT, 
^ AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, "as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference , between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 201. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E. 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn*s Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where ^^^^ ^ ' 
an arbitrator awarded that A. should pay B. 100!., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 201., the award was 
held bad {Ames v. Milward, 8 Taunt. 367). The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary observer to see why B. should then 
pay 201. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable (Ames v. Milward, 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
** above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not 
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considered a lawful day for the transaction of business, 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N. C. 
292). 
Award should In the previous edition of this work we endeavoured 
^^^' to show that an award should be mutual, in other 
words, '* Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thmg remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void" (Bacon's Abr. Arb. F. 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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CHAPTER XX. 

AWARD BAD IN PART. 

An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part, 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto (Duke of Buccleugh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reyortei 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole." We have said, and it cannot be too often 
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repeated, that an award must not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad _pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
{Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment, and that that part of the award being in- 
separable from the rest, the whole was bad {In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 

1 . m ,^ 1 . . . 1 . trator awards 

awards costs, and the submission gives him no power costs without 

over costs, that part of his award is capable of being ^^^^ ^ ^^ ^• 

separated from the rest, and consequently would be 

treated as void, without affecting the validity of the 

other parts of the award (Aitcheson v. Cargey, 13 , ^ 

Price, 639). And where an arbitrator orders mutual ' '^' 

releases, on payment of a sum of money over which he - / 

has jurisdiction, and also of a sum of money over '^ 

which he has none, the former part of the award will ^J 

be good, the latter void (Kendrick v. Davies, 5 Dowl. 

693). Where an arbitrator to whom a cause was 

referred by rule of Court, but without power to award ^ 

a verdict, awarded as follows : — " I award and direct -" k^ 

that a verdict in this cause be finally entered for the ' >/ S 

plaintiffs with 284Z, 125. damages " — the Court held .^ ^ O 



that he had exceeded his jurisdiction in directing the f, ,. 

entry of a verdict, and that as the award was incapable ^ ^ /^ 

of separation; being comprised in a single paragraph, S 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y, 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded {Roberts v. Eher- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void.' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 502. towards the said costs, the Court 

held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it) 
and consequently the award was rejected as bad 
(Seckham v. Babb, 8 DowL 167). Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator (Pope 
V. Brett, 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside (re 
Marshall and Dresser, 3 Q. B. 878). 



CHAPTEE XXI. 



I 



COSTS OP AN AWARD. 



Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith; that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which c^g^ '^'^^'^ 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

G&U.S6 

of the cause are the costs incurred up to the time of 
the submission, as well as the costs of the order of 
reference, including the making such reference a rule 
of Court, and the subsequent proceedings in the 
matter up to and including the making of the award, 
and any after proceedings. The costs of witnesses 
who are present at the trial before reference, with 
the intention of giving their evidence when called 
upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 

reference. 

curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 13 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Rigby, 29 L. J* 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

9 2 
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of the reference. They are usually paid when the 
award is taken up, and, as we have seen, the arbitra- 
tor can refuse to give up the award until such 
charges are paid. If the charges of the arbitrator 
are excessive, the costs of the award are the costs 
allowed on taxation; and if the arbitrator be a 
counsel, his charges are usually passed without 
question. 

In the case of a lay arbitrator his charges are not 
usually objected to by the taxing master, except 
when reasonable grounds of complaint as to the 
amount are self-evident (Webb v. Wyatt, 5 W. K. 
670). If a reference is by consent of the parties, 
and the submission gives the arbitrator power over 
the costs of the reference, he has also power as to 
awarding costs of the award {Walker .v. Brown, 51 
L. J. Q. B. D. 424). If a cause is referred, and the 
submission makes provision that the costs shall 
either abide the event or be at the discretion of the 
arbitrator, the costs (if there is no qualifying expres- 
sion) will include the costs of the reference as well as 
the award, also the costs of the cause (Wood v. 
0*Kelly, 9 East, 436) ; in other words, all the costs 
of the action. 

Where by the terms of the submission the costs 
are to abide the event, the arbitrator has no power 
over them ; but the party in whose favour the award 
is given will be entitled to them ; and if the award 
be partly in favour of one party, and partly in favour 
of the other, each party will have to pay his own 
costs, even though one of the parties to the award 
and by virtue of it has a substantial advantage over 
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the other {Gore v. Baker, 4 E. & B. 470). Where 
an action and all matters in difference were referred, 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator awarded 
a sum of money to the plaintiff in respect of the 
action, and found for the defendant as to the matter 
in difference for 6Z. due from the plaintiff to the 
defendant, and directed payment of the amount ; the 
Court held that the plaintiff was not entitled to the 
costs of the reference and award, as the arbitrator 
had decided in favour of each party. In this case, as 
neither party had failed, but both had partially suc- 
ceeded, neither party could be called upon to pay the 
whole costs, the award not being completely decisive 
{Reynolds v. Harris, 28 L. J. C. P. 26). Where a 
cause is referred, and the costs of the reference are 
in the discretion of the arbitrator, and the costs of 
the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion {Brown v. 
NeUoiiy 13 M. & W. 897) ; and where a cause is 
referred, the costs of the reference are not usually 
<;osts in the cause, which latter only include the 
<;osts up to the time of reference {Macintosh v. Blyth, 
8 Moore, 211). Where a verdict is taken subject to 
a reference of the action to an arbitrator, who has to 
certify for whom and for what amount the verdict 
shall be entered, and the costs of the action and the 
reference are to abide the event, the costs of the 
reference are costs in the cause, and follow the legal 
event of the verdict (Deere v. Kirkhouse, 20 L. J. 
Q. B. 195). In a reference of accounts, including 
accounts which are the subject of an action, the party 
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Award must 
be reasonable. 



AWARD MUST^;1^ POSSIBLE, REASONABLE, CONSISTENT, 
xO AND LEGAL. 

Unless an award is possible of performance, there 
might just as well be no award. If an arbitrator 
award an act to be done which is impossible of per- 
formance ex naturd rei, it is void, " as if he award a 
sum of money to be paid on a day past, or that one 
party shall deliver up a deed not in his custody." 
But there is a difference .between awarding an act 
which it is impossible to perform, and one that is 
difficult to carry out ; in the latter case, if it is not 
in itself contradictory or repugnant, it is valid, e.g., 
an award directing one party to pay 20Z. when he is 
not in possession, either present or prospective, of 
that amount ; for there is nothing contradictory in 
the award itself (Bacon's Abr. Arb. E, 4). If an 
award direct two things to be done, one of which is 
impossible, it is not void on that account if the other 
act awarded is capable of performance ; and the party 
will be bound to do the act which is the possible 
alternative {Wharton v. King, 2 B. & Ad. 528). If 
an act awarded is possible at the time the award is 
made, but becomes impossible afterwards by the 
conduct of the party himself, or of a stranger to the 
submission, the party who is to perform the act is 
bound by the award (Comyn's Digest, Arb. E. 12). 
An award ought also to be reasonable, therefore an 
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award that one shall serve the other for two years is 
void ; so is an award that one party shall release his 
land in satisfaction of a trespass (Comyn's Digest, 
Arb. E. 13). In both these cases the cause of the 
award being void is on account of its not being 
reasonable. An award must also be consistent, so Award must be 
that one part does not contradict another. Where * 

an arbitrator awarded that A. should pay B. lOOZ., 
and that both should give general releases, and sub- 
sequently that B. should pay A. 20Z., the award was 
held bad {Ames v. Milward, 8 Taunt. 867), The 
inconsistency of this award is clearly apparent, for 
after mutual releases by the parties of their claims 
against each other had been executed, it is difficult 
for an ordinary, observer to see why B. should then 
pay 201. to A. An award would also be void if an 
arbitrator acquitted one of the parties of all blame 
in the matter referred, and then gave his award 
against him, there again being an inconsistency 
which appears unaccountable {Amea v. MUwardy 
supra). An award must be legal, as, notwithstand- and legal, 
ing the fact that an arbitrator has great power given 
to him by his position, he is not, like the king, 
*' above all law," but is bound to make his award in 
accordance with it ; therefore, if an award direct any 
act to be done that is illegal and contrary to the law, 
the award is bad, so far as that act is concerned, as 
where a sum of money due to one of the parties, and 
stated on the face of the award to have arisen out 
of some illegal transaction between the parties, the 
award directing such sum to be paid was held bad, as 
regards that amount only. Although Sunday is not t 



78 THE LAW OF ARBITRATION AND AWARDS. 

considered a lawful day for the transaction of business^ 
an award directing money to be paid on that day 
would not be bad (Hobdell v. Miller, 6 Bing. N, C. 
292). 
Award should In the previous edition of this work we endeavoured 

be mutual. ^^ ^^^^ ^^^^ ^^ ^^^^^ ^^^^^^ ^ ^^^^^^ ^ ^^^^^ 

words, ** Awards must not be on one side only, for 
as all disputes referred to arbitration are those 
between two parties, that which is awarded to be 
done to one must be an advantage to both, so as to 
end the controversy and discharge one from his 
obligation and give satisfaction to the other ; for if it 
do not, it is manifestly unjust, and, therefore, when- 
ever it appears to the Court that notwithstanding the 
award the thing remains a duty as before and is not 
discharged, that apparently is an award on one side, 
and consequently void" (Bacon's Abr. Arb. F, 3). 
This idea of mutuality, which seems to have pervaded 
the minds of the old law-writers, is not now insisted 
upon so strongly as formerly, partly from the fact 
that greater latitude is, in these latter times, given to 
the interpretation of legal decisions, and partly from 
the fact that arbitrators take a wider view of matters 
brought before them, and act not so much up to the 
letter as in the spirit of the law. We may, therefore, 
dismiss mutuality from our consideration, as the 
awards of the present day are, as a rule, founded 
upon a broader basis, and endeavour by the justice 
of their decisions to supply the place held by the 
mutuality of old. 
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An arbitrator in giving his award may, from a mis- 
taken idea of his power, exceed his authority, and 
give his decision on certain points on which such 
decision is not required ; or he may, on the other 
hand, exceed the authority conferred upon him by 
the submission. And although in the olden time an Effect of an 
award that was bad in part was considered to be part, 
wholly void, it is now a fixed principle of law that an 
award bad in part is only void so far as that part is 
concerned, and that so far as the other part is con- 
cerned, it stands good in all cases where the two parts 
are separable, and can be divided one from the other. 
If such division cannot be made, the award is bad in 
toto {Duke of BiLccleiigh v. Metropolitan Board of 
Works, L. E. 5 Ex. 229). The difficulty, in all these 
cases of imperfect awards, is to be able to separate the 
bad part from the good ; and this is the difficulty 
which the Courts have acknowledged to exist, on 
account of the award usually mixing up the two parts. 
In the case of Tomlin v. Mayor of Fordwich, reported 
in 5 A. & E. 152, Chief Justice Denman said : — " I 
always find a difficulty in separating the good part of 
an award from the bad. The arbitrator probably 
frames one part with a view to the other, and each 
may be varied by the view which he takes of the 
whole.'* We have said, and it cannot be too often 
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repeated, that an award must not exceed the submis- 
sion; if, therefore, an arbitrator import into his 
award matters not included in the document appoint- 
ing him, he exceeds his authority, and his award is 
bad_pro tanto. The most frequent causes that render 
an award bad in part are, this ignorance of the arbi- 
trator as to his authority, and his not following out 
the terms of the submission in duly awarding upon 
all the points submitted to him. Where an arbitrator 
exceeds his authority in going beyond the terms of 
the submission, in order to direct the mode in 
which any of the matters awarded are to be done, that 
part of the award may be rejected as a nullity 
{Aitcheson v. Cargey, 2 Bing. 199). 

Where, amongst other directions given by the 
award, an arbitrator ordered certain works to be per- 
formed, and extended the time for making his final 
award so as to be able to decide future disputes, the 
award was held to be bad so far as that part was con- 
cerned in which the arbitrator reserved to himself the 
power of deciding future disputes. Such power he 
did not possess under the submission, and therefore 
his reservation of it was an act of surplusage, which, 
although it did not affect the valid part of the award, 
was beyond the authority of the arbitrator, and con- 
sequently bad to that extent (Manser v. Heaver, 3 
B. & Ad. 295). 

Where an arbitrator reserved to himself power to 
appoint a lawyer to advise with him as to the proper 
form of certain conveyances which he had ordered to 
be prepared, it was held that he had exceeded his 
authority, and had no power to make any such ap- 
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pointment; and that that part of the award being in- 
separable from the rest, the whole was bad {In re 
Tandy, 9 Dowl. 1044). Where, again, an arbitrator Where arbi- 
awards costs, and the submission gives him no power costs without 
over costs, that part of his award is capable of being ^^®^ ^ ^^ ^' 
separated from the rest, and consequently would be 
treated as void, without affecting the validity of the 
other parts of the award (Aitcheson v. Cargey, 13 ^ 

Price, 639). And where an arbitrator orders mutual '"^^ 

releases, on payment of a sum of money over which he -^/ 

has jurisdiction, and also of a sum of money over ^ 

which he has none, the former part of the award will ^-) 
be good, the latter void (Kendrick v. Davies, 5 Dowl. 
693). Where an arbitrator to whom a cause was 
referred by rule of Court, but without power to award ff 

a verdict, awarded as follows : — " I award and direct -" H^ 

that a verdict in this cause be finally entered for the .V/ ^ 



plaintiffs with 284Z. 125. damages " — ^the Court held .'' O 

that he had exceeded his jurisdiction in directing the Ss . ' 

entry of a verdict, and that as the award was incapable ^ ^ ^ 

of separation; being comprised in a single paragraph, ff 

it was bad altogether {Jackson v. Clarke, McLel. & P 

Y. 200). If an arbitrator award costs in error when 

he has no power to do so, the award is not thereby 

invalidated, but it will be void only as to that part 

by which such costs are awarded {Roberts v. Eber- 

hardt, 28 L. J. C. P. 74). Where the arbitrators Where award 

awarded the plaintiff to pay his own costs of the whole is void.' 

cause and reference, and such costs to be taxed as 

between solicitor and client, and that the defendant 

should pay 50Z. towards the said costs, the Court 

held that the arbitrators had exceeded their authority 
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in awarding costs as between solicitor and client, and 
the direction to tax such costs was so mixed up with 
the rest of the award as to be inseparable from it? 
and consequently the award was rejected as bad 
(Seckham v. Babb, 8 DowL 167)- Where the con- 
sideration for the thing awarded to the other side is 
uncertain, the award is void. Where an arbitrator 
awarded that A. should pay B. 25Z., and that B. 
should pay A. for certain task work and day work, 
and that each party should grant a release to the 
other, the award was held bad, on the ground of 
the uncertainty of the price to be paid by B. as a 
consideration for the work awarded to be done, which 
price should have been fixed by the arbitrator (Pope 
V. Brett f 2 Saund. 292). Where the consideration 
for the thing awarded is bad, the award will be the 
same. If an arbitrator decide on matters outside his 
authority, and by so doing affect his authority within 
the submission, the whole award will be set aside (re 
Marshall and Dresser, 3 Q. B. 878). 
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Although arbitration is a more direct and less in- 
convenient way of settling disputes than an action at 
law, there are nevertheless certain costs in connection 
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therewith, that have to be incurred and also liquidated 

before the award is taken up. The arbitrator's power Power of 

over costs is regulated by the submission, which '^^^' »- 

either limits that power, or is silent on the subject. 

When there is nothing said about costs, and if there 

is no cause in Court to be referred, the arbitrator has 

no power to award them. The costs of an arbitration 

may shortly be divided into costs of the cause, costs 

of the reference, and costs of the award. The costs Costs of the 

of the cause are the costs incurred up to the time of 

the submission, as well as the costs of the order of 

reference, including the making such reference a rule 

of Court, and the subsequent proceedings in the 

matter up to and including the making of the award, 

and any after proceedings. The costs of witnesses 

who are present at the trial before reference, with 

the intention of giving their evidence when called 

upon, are likewise costs of the cause. 

The costs of the reference are the expenses in- Costs of the 
curred by all parties to the reference, whether in 
respect to matters in the cause or matters out of it, 
and include the costs of attendance of witnesses 
examined before the arbitrator, to prove the issues in 
a cause, and the charges of the arbitrator (Brown v. 
Nelson, 18 M. & W. 897). The costs of an 
accountant employed by the arbitrator to examine 
the books of the defendant, and also the attendance 
of the plaintiff's solicitor with the accountant, are 
costs of the reference (Hawkins v. Rigby, 29 L. J. 
C. P. 228). 

The costs of the award are the amount of the Costs of the 

award. 

arbitrator's charges, and are deemed part of the costs 

9 2 
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of the reference. They are usually paid when the 
award is taken up, and, as we have seen, the arbitra- 
tor can refuse to give up the award until such 
charges are paid. If the charges of the arbitrator 
are excessive, the costs of the award are the costs 
allowed on taxation; and if the arbitrator be a 
counsel, his charges are usually passed without 
question. 

In the case of a lay arbitrator his charges are not 
usually objected to by the taxing master, except 
when reasonable grounds of complaint as to the 
amount are self-evident (Webb v. Wyatt, 5 W. K. 
670). If a reference is by consent of the parties, 
and the submission gives the arbitrator power over 
the costs of the reference, he has also power as to 
awarding costs of the award (Walker v. Brown, 51 
L, J. Q. B. D. 424). If a cause is referred, and the 
submission makes provision that the costs shall 
either abide the event or be at the discretion of the 
arbitrator, the costs (if there is no qualifying expres- 
sion) will include the costs of the reference as well as 
the award, also the costs of the cause (Wood v. 
O'KeUy, 9 East, 436) ; in other words, all the costs 
of the action. 

Where by the terms of the submission the costs 
are to abide the event, the arbitrator has no power 
over them ; but the party in whose favour the award 
is given will be entitled to them ; and if the award 
be partly in favour of one party, and partly in favour 
of the other, each party will have to pay his own 
costs, even though one of the parties to the award 
and by virtue of it has a substantial advantage over 
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the other {Gore v. Baker, 4 E. & B. 470). Where 
an action and all matters in difference were referred, 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator awarded 
a sum of money to the plaintiff in respect of the 
action, and found for the defendant as to the matter 
in difference for 6Z. due from the plaintiff to the 
defendant, and directed payment of the amount ; the 
Court held that the plaintiff was not entitled to the 
costs of the reference and award, as the arbitrator 
had decided in favour of each party. In this case, as 
neither party had failed, but both had partially suc- 
ceeded, neither party could be called upon to pay the 
whole costs, the award not being completely decisive 
{Reynolds v. Harris, 28 L, J. C. P. 26). Where a 
cause is referred, and the costs of the reference are 
in the discretion of the arbitrator, and the costs of 
the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion {Brown v. 
Nelsoiiy 13 M. & W. 897) ; and where a cause is 
referred, the costs of the reference are not usually 
<30sts in the cause, which latter only include the 
costs up to the time of reference (Macintosh v. Blyth, 
8 Moore, 211). Where a verdict is taken subject to 
a reference of the action to an arbitrator, who has to 
certify for whom and for what amount the verdict 
shall be entered, and the costs of the action and the 
reference are to abide the event, the costs of the 
reference are costs in the cause, and follow the legal 
event of the verdict {Deere v. Kirkhouse, 20 L. J. 
Q. B. 195). In a reference of accounts, including 
accounts which are the subject of an action, the party 
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in whose favour the award is given is entitled to the 
payment of his costs (Hemsworth v. Bryan, 1 C. B. 
131). If an arbitrator has power to award costs at 
his discretion, he may order either of the parties to 
pay the whole of the costs or divide them equally 
between both parties, or he may make the successful 
party pay the whole amount. He may also direct an 
infant party to the submission to pay the whole of 
the costs (Proudfoot v. BoyUy 15 M. & W. 198). 
But where the reference contained this clause — ^that 
" the costs of the agreement of reference, and of the 
reference and award, shall be in the discretion of the 
arbitrator and be defrayed as he shall direct,'' and the 
arbitrator in his award directed that the defendant 
should pay a certain sum to the plaintiff, but the 
award was silent as to costs, it was held that the 
award was void (Richardson v. Worsley, 19 L. J. Ex. 
317). It appears that if the arbitrator award each of 
the parties to a reference to pay half the costs in- 
curred, one of the parties may pay all the charges, 
and by so doing obtain the award from the arbitrator, 
and afterwards, when he wishes to recover from the 
other party the amount of fees that he has overpaid, 
he has the same remedy against him as he would 
have had if the opposite party had refused to obey 
any other part of the award; but the objection to 
awarding so important a matter as costs in that loose 
way are manifold, and the safest way is to state 
clearly what proportion of costs of the reference and 
of the award shall be paid by each of the parties 
(Bates V. Tmvnley, 2 Ex. E. 152). In order also to 
avoid any objection likely to arise on this poiiit, it is 
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usual to order in the award that if either of the 
parties pay all the arbitrator's charges, for the purpose 
of enabling him to take up the award, then in such a 
case the other party shall repay him half the amount 
(Marsack v. Webber, 6 H. & N. 1). 

In a reference where the costs of the reference and 
award were to be "in the discretion of the arbitrators, 
or of any two of them, who shall by their award order 
and direct by whom, to whom, and in what proportions 
and manner the same shall be paid," the two arbitrators 
awarded that the three parties, A., B. and C. should 
pay the costs of the award, and the compensation to 
the arbitrator in equal proportions. The award was 
held good, though it did not mention or direct in 
what manner the said costs were to be paid, or by 
whom, or to whom ; but it sufficiently indicated that 
each of the parties should pay a third of the whole 
amount {re Young, 22 L. J. C. P. 160). The arbi- Arbitrator 
trator has no jurisdiction to fix his own fee by the hig own 
award, although if he do so, it will not invalidate the ®^**^^- 
award. The proper course for him to follow, is to 
direct which of the parties to the reference are to pay 
the charges of the award, without naming any specified 
sum. Before the parties take up the award, the 
arbitrator notifies the amount of his costs, and can 
refuse to give up the award until they are paid. An 
arbitrator cannot bring an action to recover his 
charges ; he has, however, a lien upon the award, 
and also upon the submission (Roberts v. Eberhardt, 
28 L. J. C. P. 74). 
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CHAPTEE XXn. 

COSTS OF THE CAUSE. 

We have in the previous Chapter frequently made 
use of the expression " costs to abide the event," and 
it is necessary to inquire as to the extent of the 
arbitrator's power to award costs when such an ex- 
pression occurs. The submission usually provides 
" that costs shall abide the event," and thereby takes 
away the arbitrator's discretion with regard to award- 
ing them. K the submission only provides that 
" the costs " are to abide the event of the award, and 
The word ^^ silent as to what costs, the word costs applies to 

**cost8" ^jjg costs of the whole event, including the reference 

includes costs ° 

of whole event, and the cause. When a reference is by order of the 
Court or a Judge, and the costs are to abide the 
event, the arbitrator in that case has no power over 
them, and if he fixes the amount of such costs in his 
award, or gives any direction as to the amount, or 
mode of payment, such direction will be treated as 
surplusage, but it will not otherwise interfere with 
the validity of the award (Cockburn v. Newton, 9 

What are costs Dowl. 676). When the costs of the cause only are 

of cause. 

to abide the event of the award, the expression there 
is taken to mean the costs of the action, and not the 
whole costs including the reference and award. 
Where the costs both of the cause and reference are 
to abide the event, that appears to mean the general 
event of the reference, and unless all the issues are 
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awarded in favour of one of the parties, each pariy 
will have to pay his own costs {Boodle v. Datdes, 8 
A. & E. 200). It is somewhat difficult at times for 
the Court to decide as to the meaning of the words 
*'the costs of the cause shall abide the event of the 
award.'* In Cooper v. Pegg, reported in 24 L. J. C. P. 
167, the judges declined to give an opinion as to the 
effect of such an agreement. L. J. Jervis in giving 
judgment on this case said, " what may be the effect 
of the agreement that costs of the suit are to abide 
the event of the award I do not say." Crowder, J., 
said, " I give no opinion as to the effect of the agree- 
ment.that the costs are to abide by the event of the 
award upon the present finding," which was the find- 
ing of the arbitrator in the cause. In a case where 
the claim of the plaintiff, the counterclaim of the 
defendant, and all matters in difference were referred 
to an arbitrator, by an order of reference containing a 
general clause to the effect that costs were to abide 
the event, and the arbitrator simply awarded a small 
balance to the defendant. L. J. Bramwell said that 
as it was difficult to get at the meaning of what was 
the event of the award, he was of opinion that the "Event" 
word event ought to be construed distributively, that of each issue 
is, it must be read as though the word " events " '^^«"®<1- 
had been used ; and the award was remitted back to 
the arbitrator to find specific issues, so as to enable 
the taxing-master to tax the costs of each issue 
respectively (Ellis v. Desilva, 6 Q. B. D. 521). When Arbitrator has 
the submission is silent as to the costs of an action, costeThen^^'^ 
it is in the power of the arbitrator to order either sy;bmission is 

■*• silent respect- 

party to pay them, although no express authority is ing them. 
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given to him on the subject, either by the rule or 
order of reference ; but if either the rule, or order of 
reference direct that the costs are to abide the event, 
the arbitrator cannot exercise any discretion in the 
matter, either in awarding them or fixing the amount^ 
and need not even notice them ; but in that case the 
costs follow, and are taxed in the same way as though 
the award were the verdict of a jury {Kend/rick v. 
DavieSy 5 Dowl. 693). Where a cause and all matters 
in diflference between the parties were referred, and 
the costs of the cause were to abide the event, and 
the costs of the reference and award were to be in the 
discretion of the arbitrator, the arbitrator found for 
the plaintiff as to the cause, for the sum of 259Z. 1^.^ 
and as to all the matters in difference, for the defendant 
for the sum of 2422. 18a. lOd. ; and it was held that, 
although the arbitrator had decided to a certain extent 
in favour of each party, the event of the reference was 
such as to entitle the plaintiff to his costs of the cause 
{Stephens v. Chapman, L. E. 6 Ex. 213). 

It will be seen from the cases that the award should 
be specific as to the issues before the arbitrator, and 
that his duty is to give his award upon each specific 
issue, so as to enable his intention to be carried into 
effect without injustice to either party. Where an 
arbitrator awards a gross sum to be paid to one of 
the parties by the other, it is not a sufficient direc- 
tion, as it does not show whether such sum is to be 
paid on account of costs in the action, or in other 
matters in difference, so that it is impossible to say 
what is the event that the costs are to abide {NichoU 
son V. Sykesy 9 Ex. 867). Where a cause and all 
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matters in difiference, including a suit in equity, were 
referred, and the costs were to abide the event, the 
arbitrator found on some of the issues in the cause 
for the plaintiffs, and awarded them damages ; but as 
to the suit in equity, or rather as to so much of it as 
affected the plaintiffs, he restrained them from pro- 
ceeding with it, and also awarded that they should 
not take action to recover the damages awarded them 
by the said arbitrator, nor the costs ; it was held that 
the event in this case meant the ultimate and general 
event of the whole cause, and not merely that the 
event of each suit should as regarded that suit abide 
the event {Reeves v. Macgregor, 9 A. & E. 576). 

By the County Court Act it is enacted that " If in 30 & 31 Vict. 
any action commenced after the passing of this Act as to costs. ' 
in any of Her Majesty's Superior Courts of Eecord, 
the plaintiff shall recover a sum less than 201. if the 
action is founded on contract, or lOZ. if founded on 
tort, whether by verdict, judgment by default, or on 
demurrer, or otherwise, he shall not be entitled to 
any costs of suit, unless the Judge certify on the 
record that there was sufficient reason for bringing 
such action in such Superior Court, or unless the 
Court or a Judge at Chambers shall by rule or order 
allow such costs." The rules of the Supreme Court, 
1883, extend the amount recovered in an action on 
contract, and provide by Order 65, r. 12, that "In 
actions founded on contract in which the plaintiff 
recovers by judgment, or otherwise, a sum (exclusive 
of costs) not exceeding 50L, he shall be entitled to no 
more costs than he would have been entitled to, had 
he brought his action in a County Court, unless the 
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Court or a Judge otherwise orders ; " so that if a 
plaintiff recover a sum between 20Z. and SOL, he will 
only be allowed costs on the County Court scale, and 
in cases where an action is referred, and the costs 
are to abide the event, the plaintiff will only be 
entitled to recover the costs of the action to the same 
extent as he would have done, if the action had been 
determined by a verdict for the same amount as that 
found due by the arbitrator (Cowell v. Amman Col- 
liery Co., 34 L. J. Q. B. 161). It makes no differ- 
ence in this respect whether the reference is by con- 
sent or by an order of the Court or a Judge (Robertson 
V. Sterne, 31 L. J. C. P. 362). Where the costs are 
to be at the discretion of the arbitrator, " who is to 
ascertain the same," it is his duty before awarding 
to ascertain and determine the amount, otherwise the 
award will be bad, and cannot be rectified by the 
taxing master on taxation {Morgan v. Smith, 9 
M. & W. 427). 

The arbitrator should not by his award fix his own 
charges, even if the costs of the reference and award 
are left to his discretion ; but as he has the right to 
keep his award (as we have seen) until his charges 
are paid, he should direct in the award by which of 
the parties his costs are to be paid, and leave it to 
the taxing master to decide as to whether his claim 
is just. If the amount paid on delivery of the award 
is excessive, and the arbitrator refuse to refund the 
overcharge, the party who has had to pay it may 
recover in an action for money had and received 
(Barnes v. Hay ward, 1 H. & N. 742). Where an 
award is referred back by the Court on the ground 
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that it is defective, and the arbitrator hears fresh 

evidence and makes another award, the costs of the 

second reference will be borne equally by both parties 

(Blair v. Jones, 6 Ex. 701). If, however, the second 

award has been rendered necessary by the conduct of 

one of the parties to the reference, the party who is 

in fault will have to bear all the costs in connection 

with the first award (Gladwin v. Chilcote, 9 Dow. 

550). Where an action and all matters in difference 

are referred, the arbitrator may order either party to 

pay the costs of the cause, but not of the reference 

and award, although the rule of Court or order were 

silent upon the question of costs (Wliitehead v. Firth, 

12 East, 165). Where an action in the High Court 

is referred, or where the reference is by an agreement 

that can be made a rule of Court, the arbitrator need 

not ascertain and award the costs, but he may leave 

them to be ascertained and taxed by the officer of the 

Court ; and if an arbitrator award costs to either of 

the parties, and there is no express direction in the 

submission to that effect, they may be so taxed 

(Bhear v. Harradine, 21 L. J. Ex. 127). But the 

arbitrator has no power to order the costs to be 

taxed by anyj other person than the proper officer 

appointed for that purpose, as that would amount to 

a delegation of judicial authority, and his award 

would consequently be bad (Knott v. Long, 2 Stra. 

1025). An arbitrator can only award costs as between Arbitrator has 

party and party, unless he is directed to do otherwise ^"^^^ T^^l ^ 

award costs as 

by the order of reference ; but in a reference in l^etween party 
a Court of Chancery before the Judicature Acts, ^^ ^ ^ 
L. J. Mellish held, that where the costs of the 
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reference and of the suit are left to the discretion of 
the arbitrator, that gives him jurisdiction to give costs 
as between solicitor and client if he thought fit {White- 
head V. Firth, 12 East, 165 ; Mordue v. Palmer, 39 
L. J. Ch. 746). The practice of the Chancery and 
Common Law Division of the High Court is, since 
the Judicature Acts, assimilated ; and when an action 
is referred, and the costs of such action are to be in 
the discretion of the arbitrator, he has power in both 
divisions to give costs as between solicitor and client. 
Where an arbitrator, in error, awards costs as between 
solicitor and client, and the costs are taxed on that 
basis, the Court should be moved to set aside the 
award for the excess, not to review the taxation 
{Bartle v. Musgrave, 1 Dowl. N. S. 325). An 
arbitrator has very considerable power over costs 
when he is directed to award them. If the sub- 
mission contain no direction as to costs, the arbitrator 
may award a gross sum to be paid, and the Court 
will not review his direction on that ground unless 
the amount is so excessive as to call for its action. 
Where the costs of the agreement and of the refer- 
ence and award were to be in the discretion of the 
arbitrator, and to be defrayed as he should direct, 
and the arbitrator in his award made no mention of 
costs, the award was held bad (Richardson v. 
Worsley, 19 L. J. Ex. 817). 

The Land Clauses Consolidation Act, 1869 (32 & 33 
Vict. c. 18, s. 1), provides that " Where any question 
of disputed compensation is determined by arbitration, 
the costs of and incidental to the arbitration and 
award shall, if either party so requires, be taxed and 
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settled as between the parties by any one of the taxing 
masters of the Superior Courts of Law." 

The Eailway Clauses Consolidation Act, 1845 ajd Railway 

Glaiises Con- 

(8 & 9 Vict, c, 20, s. 135), provides, "Except where solidation Act, 
by this or the special Act or any Act incorporated * 

therewith it shall be otherwise provided, the costs of 
and attending every such arbitration to be determined 
by the arbitrators shall be in the discretion of the 
arbitrators." 

A similar provision is contained in the Bailway and Railway 
Companies' Arbitration Act, 1859 (22 & 23 Vict. Arbitration 
c. 59), s. 27 of which Act says, " Except where, and ^^* ^^^^ » 
as the companies otherwise agree, the costs of and 
attending the arbitration and the award shall be in the 
discretion of the arbitrator, and the arbitrators and 
the umpire respectively." The Companies' Clauses andCompanies' 
Consolidation Act, 1845 (8 & 9 Vict. c. 16), The soUdation Act, 
Joint Stock Companies' Act, 1862 (25 & 26 Vict. ^^*^' 

^^v t ^ 11. A. <• iM 1 andCompanies* 

c. 89), and other pubhc Acts of a like character con- Act, 1862. 
tain clauses providing for the settlement of disputes 
by arbitration, and direct the manner in which the 
costs of the reference are to be paid. 
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CHAPTEE XXni. 

TAXATION OF COSTS. 

When costs CosTS of a reference can only be taxed when the 

^^^ ^^' ' submission is made a rule of Court, and this is an- 
other reason, if one were needed, why all submissions 
should undergo that ordeal. Unless the arbitrator has 
authority to order otherwise, costs will be taxed as 
Costs to be between party and party, and they can only be taxed 

awarded as _ 

between party by the proper officer of the Court. When: an arbitta- 
an party. ^^ directs by his award that the costs of an action 
are to be taxed by the proper officer, they should be 
taxed as they would be if a verdict had been given 
{Allenby v. Proudlock, 5 N. & M. 636). By rule 15, 
order 65, of the Eules of the Supreme Court, " Costs 
may be taxed on an award notwithstanding the time 
for setting aside the award has not elapsed." Origin- 
ally this was not so, but the party in whose favour 
the award had been made was not entitled to have 
his costs taxed until the time had expired during 
which the unsuccessful party could have moved to 
set aside the award (Hobdell v. Miller, 2 Scott, N. K. 
163). It is usual to give one day's notice of taxation, 
and such notice should be accompanied by a copy of 
the bill of costs. Where a verdict has been taken at 
a trial, and the cause has been afterwards referred, 
and the costs of the cause, reference, and award are . 
to be paid by one of the parties, such costs should be 
taxed separately if it is intended to sign judgment 
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for the costs of the action {Bignall v. Gale, 4 Scott, 
N. E. 570). There is no necessity to produce an Award not to 
affidavit to verify the award, although, if only a copy ^l^^^^f^^ 
of the award were produced, and the opposite party taxation. 
made objection to the taxation, the master would 
probably require the direction of the Court for his 
guidance in the matter. 

It is not usually the practice to allow the costs of Costs of one 
more than one counsel appearing on either side, that Slowed on^ ^ 
is in case of an ordinary reference. Of course, where ta^^oJi- 
it is considered necessary to have more than one, on 
account of the importance of the issues involved, the 
usual practice would be relaxed, and it lies in the 
discretion of the taxing-master to decide when such 
necessity has arisen. In one case an accountant was Costs of 
by order of the arbitrator called in to examine the 
defendant's books at his counting-house, in order to 
be able to report, for the purposes of the reference, 
the amount of profit that had been made by the 
defendant on certain transactions, as represented by 
such books. If no accountant had been called in, the 
investigation of the said books would have taken 
place before the arbitrator himself, and great loss of 
time and much greater cost to the parties would have 
been incurred ; therefore the master who taxed the 
costs of the plaintiff at the reference allowed the 
charges of the accountant, but disallowed those of the 
plaintiff's solicitor attending the meetings {Hawkins 
V. Rigby, 29 L. J. C. P. 229). The arbitrator should Submission 
be empowered by the submission to certify for costs, ^^^^ to^^^ 
so as to give him the same power over them as a ^^^^ ^^^sts. 
Judge has over the costs of a trial. Without that 

H 
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power his award is not of the same authority as a 
Judge's certificate. When the arbitrator has power 
to certify, and' does not exercise it, the Judge by 
whose order the cause was referred has no power to 
grant a certificate, as the arbitrator by the submis- 
sion has succeeded to all the powers of a Judge, and 
it is his duty to exercise them (Richardson v. Kensitt, 
6 M. & G. 712). The master must tax the costs 
according to the language of the award, and where 
there is a difficulty as to the legal efifect of the award, 
the Court will on application direct the master as to 
how the costs are to be taxed {Reynolds v. Harris, 28 
L. J. C. P. 26). 

When the evidence of a witness is not received 
by the arbitrator, and he has good grounds for 
rejecting such witness, the cost of his attendance at 
the reference will not be allowed by the taxing- 
master. The Court has no summary jurisdiction 
over the arbitrator, neither can it compel him to 
submit to taxation. It is not usually the case that 
the arbitrator's charges are questioned by the taxing- 
master : the latter generally passes them without 
enquiry. There is no particular scale of fees appli- 
cable to the case of a Queen's Counsel who has been 
appointed arbitrator, the taxing-master having dis- 
cretion in all cases to allow such costs as the nature 
and difficulty of the case may require (Sinclair v. 
Great Eastern Railway Co., 39 L. J. C. P. 165). 

When an arbitrator has power to certify for costs, 
he should not omit to do so, as in case of omission, 
the award will be referred back for him to amend it 
as to costs (Harland v. Mayor of Newcastle, 39 L. J. 
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Q. B. 69). In one case an arbitrator was not allowed 
the costs of the solicitor who prepared the award, the 
taxing-master considering that the arbitrator's charges 
for four days, £50 10s., were quite sufficient to enable 
him to pay for such professional assistance as he re- 
quired (Galloivay v. Keyworth, 28 L. J. C. P. 218). 

If an award is referred back, the costs of the Fresh taxation 
original reference become of non-effect, and a fresh award, 
taxation has to be made on the second award (John- 
son V. Latham, 20 L. J. Q. B. 286). When the 
arbitrator awards the payment of costs to the plaintiff, 
subject to proper taxation, and mentions some par- 
ticular day before which such costs are to be taxed, 
it is the duty of the defendant and not of the plaintiff 
to have them taxed before such day, and if he fail to 
do so, the plaintiff can proceed ex parte with the 
taxation (Candler v. Fuller, Willes, 62). 

In all cases where application to review the taxation Should be no 
is to be made, there should be no delay in making cationtoreviewr 
such application, as unless it is made promptly the **^*^°°- 
Court will refuse to interfere {BignaU v. Gale, 1 Dowl. 
N. S. 497). 

There was formerly a divergence between the prac- Costs of 
tice of the Common Law and the Chancery Courts as qualifying 
to allowing the costs incurred by a witness in quali- 5J^^a*Lce. 
fying himself to give evidence. The Common Law 
Courts disallowed such costs, Chancery Courts allowed 
them ; but the practice in both divisions of the High 
Court is now assimilated. The Eules of the Supreme 
Court, Order LXV., r. 27, sub-rule 9, provides that 
**As to evidence, such just and reasonable charges 
and expenses as appear to have been properly incurred 

H 2 
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in procuring eyidence and the attendance of witnesses 
are to be allowed." So that now costs of an account- 
ant who investigates the books, or a scientific witness 
who is employed in getting np a case, or of surveyors 
appointed to inspect a building so as to be able at the 
reference to give evidence as to its condition, would 
be allowed {Mackley v. Chillingicorth, 46 L. J. €• P. 
484). 



CHAPTER XXIV. 
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GENERAL OBSEBVATIONS ON AWABD. 

A SOMEWHAT considerable latitude is allowed an 
arbitrator in making his award, and should be con- 
ferred upon him by the submission. There are, how- 
ever, certain limits, which must be observed and 
respected, beyond which he must not pass. He has 
no power to direct strangers to the submission to do 
some particular act, but can only bind the parties to 
it by his award. Although this is so, an arbitrator 
can nevertheless award that the parties to the sub- 
mission shall do some act to a stranger, if it be for 
the stranger's benefit (Dudley v. Malleryy 3 Leon. 62). 
An arbitrator cannot award that two shall intermarry, 
for that ought to be at the choice of the parties, and 
the bodies of the parties are not submitted to the 
power of the arbitrator (Bacons Abr. Arb. E. 3). 
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Neither is an arbitrator justified in making what he Must decide 
may consider to be a fair and equitable settlement of tions. 
the question before him; where, therefore, in a refer- 
ence respecting the title to land, an arbitrator directed 
that the defendant should have the brakes growing 
on it for the remainder of his life, the award was 
held bad, as the title to the land, which was the 
question to be settled, was not determined by it. 
An arbitrator cannot bind a man's liberty, or right to Cannot bind a 

, ., . , man's liberty. 

real' property, where only personal thmgs are sub- 
mitted ; therefore, if the award direct that one party 
shall serve the other for two years, or if his award 
direct a release of the right of one party to lands, in 
satisfaction for a trespass, the award is bad (Bacon's 
Abr. Arb. F.), for nobody can be supposed to submit 
more than his personal estate to answer a personal 
injury, for his personal estate only might be taken in 
execution by the common law ; therefore, if the arbi- 
trators award a horse, money, or a quart of wine in 
satisfaction for a trespass, the award is good (Bacon's 
Abr. Arb. E. 3). Some doubt, however, has been Must award 
thrown upon this rendering of the law by later autho- ^™^®s for a 

^ o J trespass. 

rities, who consider that the only compensation for a 
trespass would be money awarded by way of damages, 
and it certainly would in these days be more in 
accordance with custom and the usual practice in 
matters of business {Hemsworth v. Brian, 1 C. B. 
131). On a reference of all matters in dispute when he can 
between a landlord and tenant, where the arbitrator ^^^^^ * ^^»- 
awarded a distress for rent, the Court held that in 
order to make such an award as that valid, his autho- 
rity ought to appear by the express terms of the 
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sabmission, and as it did not do so, lie had no power 
to make such award {Pascoe v. Pascoe, 3 Bing. N. O. 
An arbitrator has no power to award the performance 
of a criminal act. Neither can he direct a party by 
his award to do anything that would make him a 
trespasser on the land of another ; but if he direct 
the payment of money on a date which happens not 
to be a lawful day for the transaction of business, 
such as Sunday, the award will not thereby be in- 
validated (Bacon's Abr. Arb. E. 4). 

The arbitrator has a general power of allowing 
interest, as that is a question of fact for him to 
decide, and there is no binding rule of law for him to 
observe. Whether any interest, and if so, what 
amount is due, are questions of fact upon which the 
arbitrator can adjudicate. 

In questions of partnership, as we have seen, he 
can award a dissolution where the reference is ''of 
all the matters in difference," and the question 
whether the partnership shall be dissolved is one of 
them (Bacon's Abr. Arb. E.). 

In references where the arbitrator is authorised to 
settle the terms upon which a partnership is to be 
dissolved, he has considerable latitude given him as 
to the terms of his award ; and he has authority in 
such a case to restrain one partner from carrying on 
the same business within a certain distance from the 
particular town in which the partnership business is 
carried on (Morley v. Newman, 5 D. & B. 817). It 
cannot be too strongly impressed upon the mind of 
an arbitrator, that his award should be so worded as 
to be a definite conclusion of all matters in difference. 
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He should leave nothing to be implied where any act 
has to be performed, but the act should be stated, 
and where such act is the payment of money, the 
time and place of such payment should be directed 
{Morphetty In re, 2 D. & L. 967). In the case of 
Stonehewer v. Farrar, 9 Jur. 203, where the arbi- 
trator had to decide as to the pollution of a stream 
used by a bleacher, and he awarded that the water 
coming from the works " should be purified and 
cleansed by the ordinary and most approved process 
of filtering," without directing what process was to 
be used, the award was held bad, ambiguous, and not 
final on that account. L. J. Denman in his judg- 
ment observed, " The words in which an arbiti'ator 
describes what shall be done should be certain and 
accompanied in his own mind with an understanding 
of what he prescribes." The necessity for clearness 
and precision in the award cannot, therefore, be too 
strongly insisted upon, in order to prevent the possi- 
bility of a mistake as to its meaning, being made* by 
anyone of ordinary intelligence. 



CHAPTER XXV. 

CONSEQUENCES OF THE AWARD. 



A'wardhaa 



An award is, or should be, a final and conclusive same effect as 
judgment between the parties of the matters men- courtf ^^* ^ 



lOi THE LAW OF ARBITRATION AND AWARDS. 

tioned in the submission. It binds the parties to 
the submission, to the same extent as though it were 
a judgment of the Court, and it precludes them from 
again bringing before a court of justice the matters 
Power of awarded upon. Where, however, the reference has 

award. heen compulsory, the rules of the Supreme Court, 

1883, allow of an appeal. Order LIX., r. 8, says : 
" Where a compulsory reference to arbitration has been 
ordered, any party to such reference may appeal from 
the award or certificate of the arbitrator or referee 
upon any question of law, and on the application of 
any party the Court may set aside the award on any 
ground on which the Court might set aside the 
verdict of a jury. Such appeal shall be to a divi- 
sional Court, who shall have power to remit all or 
any part of the matter in dispute to the arbitrator or 
referee, or to make any order with respect to the 
award or certificate, or aU or any of the matters in 
dispute that may be just." It will be seen that in 
order to take advantage of this Order the reference 
must be compulsory, and the question appealed 
against must be one of law {Williams v. Movhdale, 
When award is 7 M. & W. 134). An award is conclusive between 

coQclusiye 

between the parties as to all matters in difference mentioned 

^^^^^^ in the submission, whether they have been brought 

before the arbitrator or not. If one of the parties 
have so far neglected his own interests as to omit to 
bring before the arbitrator at the proper time any 
matter affecting him, and which was mentioned in 
the submission as a matter of difference, he cannot 
afterwards bring an action to remedy his grievance. 
Where a reference was of ^' all actions and causes of 
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action between the parties,'* and after the award was 
made, by which one of the parties had to pay a sum 
of money to the other, the party paying the money 
wished to deduct an amount due to him from the 
opposite party, and which bad not been brought 
before the arbitrators, the Court held that the trans- 
action was within the scope of the reference, and 
should have been brought forward and discussed 
before the arbitrators, and would not allow their 
decision to be questioned (Smith v. Johnson, 15 
East, 218). In a reference of all matters in differ- 
ence, if the arbitrator direct mutual general releases, 
such award effectually closes all accounts between 
the parties up to the time of the submission. If the 
matter is afterwards referred to the same, or a second 
arbitrator, it precludes him from awarding upon a 
claim which was in existence at the time of the 
original submission, and which should have been 
brought before the former arbitrator, even although 
it was not mentioned before or considered by him 
(Trimingham v. Trimingham, 4 N. & M. 786). The Award does 
award of an arbitrator does not transfer the rights of real or personal 
a party to land, and will not operate as a conveyance, P™P®^y- 
except it be under some statute which gives to the 
award the effect of a conveyance. But a conveyance 
may be awarded if the terms of the submission give 
that power (Rolle's Abr. Arb. A 3 ; Marks v. 
Marriott, 1 Ld. Raymond, 114). Neither does the 
award of itself convey the property in a chattel ; it 
gives a possessory title only, which may be enforced 
by an action. An award can, however, direct in 
whose favour the right to any specific property is 
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Tested, so as to give a possessory remedy for its 
recovery ; therefore in a dispute between two persons 
concerning the right to certain land, or other pro- 
perty, if the arbitrator ascertains to whom it belongs 
and awards accordingly, the award is binding upon 
both parties (Doe d. Morris v. Bosser, 3 East, 15). 
Where an award orders payment of a sum of money 
by one person to another, so as to give the creditor a 
right of action for its recovery, it creates a debt 
which can be proved in bankruptcy, and is a good 
petitioning creditor's debt, carrying interest from the 
day appointed for payment {Antram v. Chace, 15 
East, 208). A plaintiff's solicitor has a lien on a 
sum awarded to the plaintiff, to the same extent as he 
would have in an action, and if the defendant^ after 
having received notice, pay the money direct to the 
plaintiff instead of to his solicitor, repayment to him- 
self can be enforced by the solicitor on summary 
application to the Court {Ormerod v. Tate, 1 East, 
464). The Court has no power to alter or amend or 
in any way to interfere with an award ; neither can 
the arbitrator after the award is published make any 
alteration therein. The parties whose duty it is to 
obey the award should do all acts necessary to carry 
out the intention of the arbitrator, and if a certain 
thing is directed to be done, and no time is men- 
tioned for its performance, it should not be unneces- 
sarily postponed, but should be carried out within a 
reasonable time. Where both time and place are 
mentioned for an act to be done, such as the pay- 
ment of money, the party making the payment 
should be there at the time specified, even though 
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the one to whom the money is payable is not there 
to receive it, and if the time and place for the pay- 
ment of the money are not mentioned in the award, 
it is considered payable on demand (Doyley v. 
Burton, 1 Lord Eaym. 533). When part of the How award 
award is good, and part is bad, the performance of forced. ^' * 
the good part will be sufficient. The performance 
of the award may take place part at one time, and 
part at another, for the nature of the thing may 
require performance of it at different times and 
places (Bacon's Abr. Arb. F.). An award should 
receive a liberal construction, and the parties to the 
submission must show an intention to obey it as far 
as possible. K the award direct the payment of 
money to a certain person, who dies before the day 
appointed for payment, the money should be paid to 
his executors, as his legal personal representatives, 
even though they are not mentioned in the award 
(Dawney v. Vesey, 2 Vent. 249). 



CHAPTER XXVI. 

REFERRING BACK THE AWARD. 

We have observed in a previous chapter that after 
the arbitrator has published his award, his power 
over it is gone. He has no authority to alter mis- 
takes made in the award itself, or to explain his 
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intention in making it. The only remedy, therefore, 
that remains for errors of omission or commission in 
an award is to refer it back to the arbitrator. Pre- 
Practiceaflto vious to the Common Law Procedure Act, 1854 
awai-d before (17 & 18 Vict. c. 125), if an award were defective in 
Pro^m^ Act ^^J ^^7 ^^ could Only be referred back by the Court 
1854. ^itii iij^Q consent of the parties to the reference; 

without that consent, the only course open to the 
Courts was to set it aside. This procedure was 
attended with delay and loss both of time and money, 
and in order to remedy this inconvenience the Act 
above mentioned provided in sect. 8 that " In any 
case where reference shall be made to arbitration as 
aforesaid the Court or a Judge shall have power at 
any time and from time to time to remit the matters 
referred, or any or either of them, to the reconsidera- 
tion and redetermination of the said arbitrator, upon 
such terms as to costs and otherwise as to the said 
Practice since Judge may seem proper.*' This clause applies 
Proc^ure Act equally to references under the Act, with references 
1854. by consent of the parties, in cases where the submis- 

sion is or may be made a rule of Court. The object of 
the clause is to enable the Courts to exercise their dis- 
cretion in referring back the award to the arbitrator 
for correction, instead of setting it aside altogether, 
thereby considerably increasing the convenience 
of the parties. The Court has power under this 
clause to refer the award back, even though no 
motion has been made to set it aside (Morris v. 
Morris, 6 E. & B. 383). An award made when the 
submission is under the Lands Clauses Consolidation 
Act, 1845, is within this section, and may be referred 
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"back (Dare Valley Railway Co. v. Rhys, 4 L. E. 

Gh. App. 554). An award' made in pursuance of a 

submission to assess compensation under the Public 

Health Act, 1875, is also within this section, and 

before application is made to refer an award back, 

the submission must be made a rule of Court. The 

usual form of application to have an award referred 

back is by motion, notice of which must be given to 

the opposite parties, and must also be supported by 

affidavits stating the facts upon which the parties 

making the application rely (Moseley y. Simpson, 

L. E. 16 Eq. 226). Discovery of new and material Discovery of 

evidence after the award is published, will be a ^^^^^^f^^ 

ground upon which to make the application for referring back 

award. 

referring back the award. In one case a letter, which 

was alleged to have been written by one of the 

parties to the reference, was discovered after the 

award was made, and the arbitrator admitted that if 

it had been put in evidence it would have materially 

altered his award, the Court in that case remitted 

the award back to the arbitrator for his reconsideration, 

although it was sworn by the party who was alleged 

to have written it, that the letter was a forgery 

(Bumard v. Wainwright, 19 L. J. Q. B. 423). 

An award in favour of a plaintiff was also referred Also insertion 

back, because the defendant was described by a chr^tSi 

wrong Christian name. The plaintiff applied to the ^*™®' 

Court for a rule, either to compel the defendant to 

pay what was awarded, or to refer the award back, so 

as to have the mistake rectified; the defendant 

objected, but the Court referred the award back for 

such correction to be made {Davies v. Pratt, 16 
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C. B. 586). Unless there are sufficient grounds for 
considering the arbitrator unfit for his position, the 
Courts will refer the award back to the same arbitrator, 
notwithstanding the fact that he may have acted 
improperly, by asking questions of a witness in the 
absence of the parties or either of them ; also where 
there are several arbitrators, and they have not duly 
executed the award in presence of each other, the 
award will be referred back (Anning v. Hartley, 27 
L. J. Ex. 145). In a case where a letter book 
containing copies of the various letters which had 
been produced in evidence before the arbitrator and 
marked by him, was left in his hands at the close of 
the proceedings, to enable him tarefer to them in order 
to make his award, and in his award he referred to 
the copy of a letter contained in the book, but which 
was not marked by him as having been produced in 
evidence, the Court ordered the case to be referred 
back to the arbitrator, so that the party who was 
prejudicially affected by such letter should have an 
opportunity of explaining its contents {Davenport v. 
Vickery, 9 W. R. 701). The arbitrator being a 
final Judge of law as weU as &ct, the Court will not 
refer back an award on the ground of an alleged 
mistake in law, which the parties endeavour to prove 
by affidavit, nor for the purpose of compelling the 
arbitrator to state a case, when he has refused to do 
so. The arbitrator must not decline any part of the 
responsibility conferred on him by the submission, 
but must exercise his jurisdiction on all the points 
brought before him {Baguley v. Mark wick, 30 L. J. 
C. P. 342). By the 8th sect, of the Common Law 
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Procedure Act, we have seen, the application to refer 
back the award may be made at any time, the Court 
having power by that Act to refer back " at any time 
and from time to time " if necessary so to do. The 
application should, however, for the convenience of 
all parties, be made as soon as possible after the 
award is published, or within a reasonable time after, 
preference being given to that time within which 
the Court can be moved to set aside the award, and 
this notwithstanding the fact that the Court of 
Queen's Bench has decided that it has discretion to 
allow such motions to be made at any time. If there 
has been unnecessary delay in making the applica- 
tion, to refer the award, back it will have to be satisfac- 
torily explained (Leicester v. Grazebrook, 40 L. T. 
N. S. 883). K there is evidence before the Court of when award is 
corruption or misconduct on the part of the arbi- ^^^^ji^ 
trator, which is of such a character as to invalidate trator. 
the award in toto, it will not be referred back to the 
same arbitrator, but to another one chosen by the 
parties. In a case where the arbitrator allowed a 
claim, made by one of the parties in the absence and 
without the knowledge of the other, and did not make 
a communication of the fact to the opposite side. 
Lord Romilly, who was Master of the Rolls, refused 
to allow the award to be referred back to the same 
arbitrator. The reason for his refusal was that the 
conduct of the arbitrator in allowing such claim was 
objectionable, notwithstanding his perfect honesty 
and good faith ; but he considered that the mind of 
the arbitrator would be biassed by his previous 
conduct, and that he would endeavour to make it 
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appear that the objection to his award was useless 
(re Tidswell, 33 Beav. 217). 

In a reference made to several arbitrators, one of 
whom died after the award was made, and before it 
was referred back, it was remitted back to the same 
arbitrators, and a fresh one was appointed in pursu- 
ance of the submission {Lord v. Hawkins, 2 H. & N. 
55). When the award is referred back to the same 
arbitrator, all his powers revive, and he has the same 
authority over the matters in the submission as on 
his first appointment. When the award is referred 
back for the reconsideration and redetermination of 
the arbitrator, on one or two points only, he cannot, 
as a general rule, revise the whole award, but must 
confine his attention solely to those points upon 
which he has to re-adjudicate, and he has no power 
whatever as to the other parts of the award, although 
it is better in practice for the second award to include 
all the points in the first which were not objected to, 
and to incorporate them with the amended award, 
thus making one document {McRae v. McLean, 2 E. 
& B. 946). When the award is referred back, the 
arbitrator must hear all additional evidence necessary 
to enable him to make an amended and final award, 
and not only evidence bearing on those points which 
have been referred back for his consideration. Where 
an arbitrator had not awarded on one of the points 
contained in the submission, and his award was in 
consequence not considered final, the Court, under a 
power contained in the submission, ordered ** that 
the matters referred *' be remitted back to the arbi- 
trator for his reconsideration and redetermination. 
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In this case the arhitrator was held bound to hear 

additional evidence tendered by one of the parties, 

which had come to the knowledge of such party since 

the making of the original award (Nickalls v. Warren, 

5 Q. B. 615). It would not, however, be necessary 

to call witnesses or hear evidence in cases where the 

award was simply referred back for the correction of 

an error in executing the award, as where the several 

arbitrators had not all executed it together, or where 

the correction of a simple error is aU that is required. 

Where the award was referred back for the correction 

of a wrong Christian name, the Court held that the 

arbitrator was justified in making the amendment, 

without consulting the parties to the reference, as no 

assistance was required by him in that case in order 

to enable him to come to a decision (Hmcett v. 

Clements, 1 C. B. 128). Where an arbitrator had 

not decided a point in an account stated, and the 

award was referred back to him for correction, it was 

held that he was not bound to rehear the evidence of 

the parties (Bird v. Penrice, 6 M. & W. 754). There 

is no necessity to mention in the second award the 

order of the Judge or the rule of Court referring back 

the matter for reconsideration. Although the arbi- ^^ ^ arbitra- 

trator'fl power is at an end when his award is made, tor can give 

6Vlu6U06 

he may be called as a witness for the purpose of ex- 
plaining it, when it has been referred back to him for 
reconsideration (Duke of Buccleiigh v. Metropolitan 
Board of Works, 41 L. J. Ex. 137). 
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Unless the submission is a compulsory one under 
the Common Law Procedure Act, 1854, or is made a 
rule of Court, the Courts have no jurisdiction to set it 
aside. The award will be set aside by the Court or 
a Judge, on good cause shown, and the motion to set 
it aside must be made in the Court of which the sub- 
mission is made a rule. An application in Chambers 
to set an award aside will not be entertained. 

The award will be set aside in each of the follow- 
ing cases — if the arbitrator reserve some point for. 
future decision, or if, instead of personally deciding 
the matters submitted, he delegate his authority 'to 
another ; if his award is not complete in itself, or if 
he, being empowered by the submission to award 
costs, fail to do so, or to fix their amount. The 
award will also be set aside where it is inconsistent, 
one part of it contradicting another, and making it 
impossible to arrive at a conclusion as to its meaning, 
or the intention of the arbitrator in drawing it up.; 
also where it leaves doubtful what are the rights and 
remedies of the parties, or what is the real result of 
the reference so far as they are concerned. An 
award will be set aside when it is not a final settle- 
ment of the matters in dispute between the parties, 
so far as those matters have been included in the sub- 
mission, and brought to the notice of the arbitrator. 
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The award will not be considered final where it fails 
to decide all the issues joined in the cause {Kilburn 
V. Kilburn, 13 M. & W. 671). An award will also if arbitrator is 
be set aside on the ground of fraud, or corruption on ^ ^° ^^^^ 
the part of the arbitrator, also for partiality, as where 
he makes his award without having all the evidence of 
the witnesses ; or acts in haste, not allowing one of 
the parties to finish his case; or hears evidence 
privately, and without the knowledge of the opposite 
side. If the arbitrator fail to give notice of his 
intention to proceed with the reference to one of the 
parties who is absent from the proceedings, or if he 
proceed ex parte without having sufficient grounds 
for so doing, unless the parties subsequently waive 
the irregularity and proceed with the reference, the 
ftward will be set aside. If the arbitrator refuse to or refuses to 
hear evidence on a matter within his jurisdiction, 
tmcler a mistaken impression that he has no authority 
to do so conferred upon him by the submission, the 
award will be set aside (Hagger v. Bakery 14 M. & W, 
9) ; also if the award is referred back to the arbitra- 
tor by the Court for reconsideration and redetermina- 
tion of the whole case, and he refuse to hear 
additional evidence tendered by either of the par- 
ties ; but such would not be the case if the award 
Imd been referred back to him for amendment to be 
made on one or two points. If an arbitrator make a Mjgtake of 

mistake, either of law or fact, in his award, and the arbitrator can- 
not be rectified 
reference is by consent, there is no way of rectifying if submission 

the error, provided that the award is good on the face " ^ confie** 
of it, there being no Court of appeal in such a case 

from the decision of the arbitrator. 

I 2 
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When mistake When the reference is a compulsory one, an appeal 

of arbitrator is i. ,i -. ../. , n i-l -l-j. x 

ground for iTom the award or certincate of the arbitrator is 
^ide°^ ^^^^ allowed on the application of either of the parties, 

and the Court wiU set aside the award on the same 
grounds as they would set aside the verdict of a jury. 
If the mistake is patent on the face of the award, the 
Court would either refer it back or set it aside ; the 
former if the mistake could be rectified without inter- 
fering with the award ; if such alteration could not be 
made, then the latter (Kent v. Elstob, 3 East, 18). 
If the arbitrator make a mistake in his award, it will 
not on that account be set aside, even though in 
after-conversation with one of the parties the grounds 
on which his award was made are shown, and they 
prove that he has made a mistake in a point of law. 
If the arbitrator, however, admit the mistake, and he 
himself applies for the interference of the Court, the 
result will be different {Dinn v. Blake, 10 L. E. C. P. 
888). Archibald, J., in that case says : — " The 
general principle is that an award is final, and assum- 
ing that it is a good one on the face of it, there 
can be no appeal from it. The only exceptions are 
where there is corruption on the part of the arbitra- 
tor, or excess of jurisdiction, or where the arbitrator 
himself admits that there is a mistake, and, as it 
were, craves the assistance of the Court in setting it 
right. In this case the arbitrator has stated that he 
decided on certain grounds, and the plaintiff's counsel 
states that they are erroneous ; but there is nothing 
to show that the arbitrator admits that he has 
decided erroneously. The case does not therefore 
come within the exception to the general rule." 
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Gross carelessness of such a nature as to amount in a Award wiU be 
judicial sense to misconduct, will be a ground for setting gross careless- 
aside an award (Hall v. Hinds, 2 M. & G. 847). Also, ^^ 
where an arbitrator has not applied his mind to the 
matters contained in the submission, and so has not 
really adjudicated on them (Flynn v. Robertson, 4 
L. E. C. P. 324). Irregularity in the proceedings also for irregu- 
before the arbitrator are also a ground of setting aside ^^ ^ P^' 
the award, as the Courts will not allow such proceed- 
ings to cause a miscarriage of justice. So, where the ^nd where the 
arbitrator refuses to hear evidence, or to examine a arbitrator 

' refuses to hear 

material witness, when the evidence has been tendered evidence or 

acts in haste 

and the witness has presented himself; and where 
the arbitrator has not given notice to the parties of 
the time and place of meeting, or if he act in haste, 
and does not allow one of the witnesses to finish his 
case, if he refuse to postpone a meeting in order to or refuses to 
enable one of the parties to obtain legal assistance, me^eting? * 
where the other side unexpectedly appears by counsel 
(Whatley v. Morland, 2 Dowl. 249.) All and each 
of these cases would be a ground for setting aside the 
award. There may be serious legal misconduct on 
the part of the arbitrator sufficient to set the award 
aside, where there is not the slightest ground for 
imputing improper motive morally to the arbitrator 
(Phipps V. Ingram, 3 Dowl. 669). Unless upon the courts wiU 
ground of fraud or corruption, the Courts will not ^^t^^'a^^^t^^ 
enquire into the merits of the case, where the sub- *or- 
mission is by consent, on an application to set aside 
the award, as the parties exercised their choice of , 
arbitrator, and having chosen arbitration as a mode of 
settlement in preference to a Court of Law, they must 
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abide by the decision of the tribunal that they have 
established (Hodgkinson v. Fernie^ 3 C. B. N. S. 
189). In his judgment in that case, Williams, J., 
says : — ** The law has been settled for many years, and 
remains so to this day, that where a cause and all 
matters in difference are referred to an arbitrator, 
whether a lawyer or a layman, he is constituted the sole 
and final judge of all questions, both of law and fact. 
Many cases have fully established this position, where 
attempts have been made to set aside awards on the 
ground of the admission of an incompetent witness, 
or the rejection of a competent one. The Cotirt has 
invariably met those applications by saying, 'You 
have constituted your own tribunal, you are bound by 
its decision.' " Brett, J., quoted and approved of 
that judgment, in the case of Dinn y^ BlakeyiQli. B» 
C. P. 389. f? -- '^ T y.v^ aux.X^ ... Ki J ^MJuEiY . 
Nor where one Where one of the parties to the submission, 
LafeionT examined by the arbitrator, was a felon who had 

returned before the expiration of his sentence, and 
was at that time incompetent as a witness, the Court 
would not on that ground alone set aside the award* 
In that case the arbitrator stated that he had made 
his award without reference to the evidence of either 
of the parties, as he considered both of them un- 
worthy of credit {Smith v. Sainshury, 9 Bing. 31). 
Nor where The Court will not set aside an award on the sole 
is forthcoming. gTOund that fresh evidence has been discovered since 

the award was made, unless it can be proved that such 
evidence was not procurable before the arbitrator 
made his award {Eardley v. Otley, 2 Chit. 42). 
Neither will an award be set aside on the ground 
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that one of the parties has heen surprised by the Nor where one 
nature of the evidence brought forward by his ^^rised by 
opponent, and which evidence he has reason to *^? iia^^i^e of 

* * ' eYidence pro^ 

doubt, for he could at any time during the proceed- duced. 
(Xj ings have made an application to the arbitrator for 
cyj the purpose of enquiring into the truth or otherwise 
^~ of the case unexpectedly set tip ; and having omitted 
to do so at the proper time, he must take the con- 
sequences {Solomon v. Solomon, 28 L. J. Ex. 129). 
J An award will not be set aside on the ground of Noronallega- 

^ " tionof 

perjury alleged against one of the witnesses, as the perjury, 
party affected by it can obtain relief in the Courts by 
taking proceedings against such witness (Scales v. 
East London Waterworks Co., 1 Hodges, 91). 

In all cases where application is made to set aside courts must 
the award, the Courts will not srant such application ^ convmced 

' ° ^^ of necessity 

unless convinced of its necessity, as it is against the for inter- 
pojicy of a Court of Justice to interfere with the acting, 
decision of an arbitrator (Templeman v. Reed, 9 
Dowl. 906). Where the award is altogether void, 
* the Court will not on that ground set it aside, if ^ 
nothing can be done with it without application to S] bf 
the Court, for such application must fail on account ^q % 
of the award being a nullity ; but if the party can ® M 
^ enforce it, without application to the Court to enable ^ ^ 
him to do so, as where the arbitrator awarded a 
verdict to be entered, the Court will set it aside, 
although the submission has been revoked ; and for 
this reason, that if the award were allowed to remain 
the party could obtain judgment and issue execution 
{Doe V. Brown, 5 B. & C. 384). Where there are where arbi- 
several arbitrators, and two of their number take t«^*<>™*a^® 

^ evidence in 
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evidence without the other being present, or having 
had notice, the award will be set aside, but not if the 
third arbitrator stay away after notice has been given 
{Balling v. Matchett, Willes, 215). Also, if the 
award is not duly executed by all the arbitrators in 
the presence of each other {Wade v, Dowlingy 4 
E. & B. 44). The above examples will show clearly 
the grounds upon which an award will be set aside. 
They may be briefly summed up by saying that 
where - the award is invalid — uncertain — ^where the 
proceedings are irregular, where there is fraud on the 
part of the arbitrator, where the award has been 
obtained by misrepresentation of facts by one of the 
parties, where the award is altogether bad, in all these 
and similar cases, it will be set aside. 






Jb 










^ CHAPTER XX^db. 

TIME WITHIN WHICH A MOTIOT TO SET ASIDE AN 

AWARD MUST BE MADE. 

Application to The application to set aside an award must be 
awMd to be by ^^^ ^J motion, notice of which must be given to 
motion. ^j^g opposite side, but not necessarily to the arbitrator. 

Before an application to set aside can be made, the 
submission must be made a rule of Court, except in 
case of a compulsory reference under the Common 
Law Procedure Act, 1854. The notice must state 
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the grounds of the application ; and where the appli- Notice of 

. . • o -11 • 1 • 1 jv* 1 '1 motion to set 

cation IS founded on evidence given by aindavit, a aside must 
copy of the aflBidavit shall be served with such notice. ?^*® grounds 

■*^«' for applica- 

The motion to set aside an award must be made tion, 
before the last day of the term following that on and be made 

. , before last day 

which the award is made. This rule applies, of of following 
course, to cases where the award is made in one of "^* 
the law terms ; but if the award is made in vacation, 
then the application to set it aside should be made 
before the last day of the term next ensuing. By 
9 & 10 Wm. 3, c. 15, s. 2, it is provided that " Any 
arbitration or umpirage procured by corruption or 
undue means, shall be judged and esteemed void and 
of none effect, and accordingly be set aside by any 
Court of law or equity, so as complaint of such cor- 
ruption or undue practice be made in the Court where 
the rule is made for submission to such arbitration or 
umpirage before the last day of the next term after 
such arbitration or umpirage made and published to 
the parties, anything in this Act contained to the 
contrary notwithstanding." In order to bring the 
submission under this section, it must not only be in 
writing, but must also contain a clause enabling the 
parties to make it a rule of Court {Smith v. Whitinore, 
33 L. J. Ch. 218). 

Law terms having been abolished by the Judicature Law terms 

abolished by 

Acts, the Kules of the Supreme Court, Order LXITT., judicature 
r. 1, provide that the sittings of the Court of Appeal, 
and the sittings in London and Middlesex, shall be 
four in each year — the Michaelmas sittings, the 
Hilary sittings, the Easter sittings, and the Trinity 
sittings. These sittings are in substitution of the 
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old law terms; and Order LXIV., r. 14, provides 
'* That an application to set an award aside may be 
made at any time before the last day of the sittings 
next after such award has been made and published 
to the parties.*' An application to set an award aside 
will not be entertained by the Courts on the last day 
of the sittings, but it must be made before {Corpora- 
tion of Hvddersfield v. Jacomb, L. E. 10 Ch. 92). 
The party against whom the award has been made is 
the one to make the motion, and he can appear by 
counsel or personally. The motion must be made in 
open Court, and supported by affidavits verifying the 
award, and stating the evidence on which the party 
moving relies, and the facts necessary to sustain the 
objections which he intends to make to the award 
{Stiibbs v. Boyle, L. E. 2 Q. B. D. 124). In cases 
within the statute, 9 & 10 Wm. 3, c. 15, s. 2, an 
application to set aside the award must be made 
within the time limited by it, and cannot afterwards 
be entertained on any account whatever, although the 
objections to the award were patent on the face of it 
(Pedley v. Goddard, 7 T. E. 73). The time for 
setting aside the award begins to run from the day 
when it is published to the parties, that is, the date 
when the parties to the reference receive notice from 
the arbitrator that the award is ready for delivery 
{MacArthur v, Campbell, 5 B. & Ad. 518). The 
party in whose favour a mistake has been made by 
the arbitrator, and who has therefore profited by it, 
cannot make the application to set the award aside 
{Moore v. Butlin, 2 N. & P. 486) ; and the applica- 
tion to set aside an award must be made in the 
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Division of the High Court of which the submission 
is made a rule. On a motion to set aside an award Courts will 
being made, the Courts will give as favourable a con- f^favoujabTe^ 
struction as possible to the award, and vnH so construe coi»fi*ruction. 
it as to prevent the necessity for setting it aside ; and 
they will not set it aside unless it can be shown to be 
void on the grounds on which it is impeached. The 
party who opposes the motion to set aside should, 
when such motion is made, show cause against it ; 
and after cause is shown, the Court will either dis- 
charge the rule, or make it absolute at their discretion. 
In references under the Common Law Procedure 
Act, 1854 (17 & 18 Vict. c. 125), "All appUcations 
to set aside any award made on a compulsory reference 
under this Act shall and may be made within the 
first seven days of the term next following the 
publication of the award to the parties, whether made 
in vacation or term; and if no such application is 
made, or if no rule is granted thereon, or if any rule 
granted thereon is afterwards discharged, such award 
shall be final between the parties." If a party 
to a reference wishes to set aside the award, we 
have seen that he must make the application 
within the time limited by the statute (9 & 10 Wm. 
8, c. 15, s. 2). In cases not within that statute, 
the Courts have a greater latitude as to the time There should 
within which the motion for setting aside the award ^ ^^ ^^lay in 

making appli- 

may be entertained ; but in order to make such cation to set 
motion successful, there should not be any unneces- *^^ ® ®^^ 
sary delay in making it ; and when a delay does take 
place, very clear and satisfactory reasons for it should 
be given. The Courts will only accept very strong 
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evidence of the caase of and necessity for the delay, 
and where the arbitrator charged excessive fees and 
refused to give up the award until they were paid, the 
Court did not consider that a sufficient excuse for the 
delay in making the application {MacArthttr v. 
Camphellf 5 B. & Ad. 518). Neither would the 
Court grant an application to set aside, where the 
delay was caused by the illness of the applicant, who 
was on that account unable to attend to business, as 
nothing but fraud would give it jurisdiction to inter- 
fere with the statute as to the time for making the 
application {Guadiano v. Broivn, 2 Jur. N. S. 358). 
The Court will not, as a general rule, entertain a 
second application to set the award aside, on the 
ground that further objections can be sustained, but 
will assume that all the objections capable of being 
made were made on the first application (i2. v. 
Great Western Railway Co., 1 D. & L. 874). 

If one of the parties to the submission take any 
benefit under the award, such as acceptance of 
the money awarded (even though that acceptance was 
under protest), or accepting the costs of the award, 
it has been held sufficient admission of the validity 
of the award to debar the party so acquiescing from 
moving to set it aside {Kennard v. Harris, 2 B. & C. 
801). When the Courts exercise their discretion 
and set aside the award, it becomes a question as to 
payment of the costs of the motion. If the motion 
to set aside have been made without sufficient grounds, 
it will be discharged with costs against the party 
making the application {Snook v. Hellyer, 2 Chit. 
43). Where the rule for setting aside an award on a 
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cause is discharged, and nothing is said about costs 
of the application, they will be costs in the cause 
{Clark V. Oiven, 2 H. & W. 824). 



CHAPTER XXIX. 

ENFORCING THE AWARD. 

An award may be enforced by action in cases where By action, 
the submission is by consent, by parol, by writing 
not under seal, by deed, by Judge's order, order of 
Nisi Prius, or rule of Court. An action on the award 
is the proper remedy in cases where the submission 
cannot be made a rule of Court, and also a](^pears to 
be the only one when the reference is under the 
Lands Clauses Acts, 1845, or the Public Health Act, 
1875 (Re Walker, 50 L. T. 207.) Where doubts where doubts 
arise as to the validity of an award, the Courts will ^^i^^f 
not interfere either to enforce it or set it aside, but award, Court 

will not 

will leave the parties to their remedy by action enforce it 
(Creswick v. Harrison, 20 L. J. C. P. 56). An 
action to compel obedience to an award can be main- 
tained, even where the party disobeying it is im- 
prisoned under an attachment for contempt in not 
performing it, the C. J. Wilde remarking in his 
judgment, that the party was not, after suffering the 
punishment, entitled to his discharge, or relieved on 
account of it, from an action on the award (22. v. 
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Court will Hemsworth, 3 C. B. 745). Where two parties agree to 
recover^i^^es * reference, and after the award is ready one of them 
paid to arbi- p^yg ^U the arbitrator's charges, and takes it up, he has 

tratorbyone ^ '^ ° ^ 

party. an action against the other party for the recovery of 

the half of the money so paid {Marsack v. Webber, 6 
H. & N, 489). If money due is awarded, and the 
award directs that payment of the amount must be 
made at a specified time and place, and it is duly 
demanded on the day and not paid, interest on the 
amount from the demand being made, together with 
the principal, may be recovered in an action on the 

Where money award (Pinhorn V. Tuckington, 3 Camp. 468). Where 

awarded is not 

paid, interest no particular day is mentioned for the payment of 
of dema^, *^ money interest runs from the day of demand (Johnson 

V. Durant, 4 C. & P. 327). 
Byauachmeru. An award can also be summarily enforced by 

attachment ; for if a party to a reference refuse to 

obey an award after the submission has been made 

a rule of Court, he is as guilty of contempt as he 

would be if he refused to obey a judgment of the 

Court. When, therefore, it is possible to make the 

submission a rule of Court, an attachment can be 

No attachment granted to enforce compliance with it. No attach- 

enforee verbal iHent Can be granted in cases where the submission 

sabmissioD. jg verbal, or where, being in writing, it contains words 

showing an intention that it should not be made a 
rule of Court, the Court has no jurisdiction where 
the submission is not made a rule of Court {Owen v. 
Hurd, 2 T. E. 643). Though the award be parol, 
yet if the submission can be made a rule of Court, 
attachment will be granted to compel performance of 
it {Raivling v. Wood, Barnes, 54). An application 
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for an attacliment may be made by either of the Application for 

1* 1 1-1 J* J !.• J -i* 1 • attachment 

parties to the reference, or to nis executor if he is may be made 
dead. A stranger to the submission cannot apply ?7®^*^F^* 

o rr J the parties. 

for an attachment, even if the award direct payment 
of a sum of money to him which he cannot obtain 
(Skeete, In re, 7 Dowl. 618). Payment of the costs 
awarded will be enforced by attachment, and if one of 
the parties have paid all the costs of the reference, 
payment of the moiety by the opposite side can be 
enforced by an attachment (Stokes v. LewiSy 2 Smith, 
12). No attachment will lie to enforce payment of Payment of 
interest due after the award has been made, but such g^^warded 
interest could be recovered in an action (Churcher v. cannot be 

enforced by 

Stringer, 2 B. & Ad. 777). Neither will an attach- attachment, 
me^t be granted where the offending party has done 
his best to obey the award (Doddington v. Bailward, 
7 Scott, 733) ; nor where it is doubtful as to whether 
the award is good, nor by reason of one of the parties 
not making a payment on a Sunday, when the award 
directed it to be made on that day (HohdeU v. Miller, 
2 Scott, N. B. 163). 

An attachment to enforce compliance with an award No attachment 
will not be granted against a peer or a member of of^mberof^ 
the House of Commons {Walker v. Earl Grosvenor, ^^^l^^^^^nt. 
7 T. B. 171 ; Catmur v. Knatchbull, 7 T. E. 448). 
If an award is made against one of the parties, and Attachment 
he dies without having obeyed it, an attachment will ^iinst*extcu- 
not lie against the executor or administrator of the *°' °^ deceased 

. party. 

deceased party to enforce it ; the contempt being per- 
sonal, punishment for it dies with the person, the 
legal maxim being Actio personalis moritur cum 
persona {Newton v. Walker, Willes, 315). If an 
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executor submit any of the matters in connection 
with his testator's estate to arbitration, and does not 
in the submission guard himself against becoming 
personally liable for costs, he admits, by implication, 
that he has sufficient assets in hand belonging to the 
testator to meet the charges of the award ; and if he 
is directed by the award to pay them, and fails to do 
so, an attachment will lie to compel him ; and he 
cannot afterwards plead '' no assets." The same 
principle applies to trustees {Spivey v. Webster, 2 
No attachment Dowl. 46). An attachment will not be granted against 
corporation. a corporation, nor against any of the members indi- 
vidually for non-performance of an award (London v. 
Lynn, 1 H. Bl. 206). Neither will an attachment 
be granted against a party to compel him to perform 
the award, where the action was referred without his 
knowledge or consent, and he was in ignorance of the 
proceedings until after the award was made (Robert- 
son V. Hutton, 26 L. J. Ex. 298). Where an award 
is made against several parties, an attachment will 
lie against one of them to compel performance ; and 
if the party is out of the jurisdiction of the Court, 
the same rule holds good as an attachment in a civil 
process only, and the Courts do not concern them- 
selves with the question as to whether the attachment 
can be served (Hopcraft v. Fermor, 8 Moore, 424). 

In the case of a company authorised by statute to 
sue and be sued in the name of their treasurer, who 
was not, however, to be personally liable on that 
account, an action to which the treasurer was defen- 
dant was referred, and he was directed by the award 
to pay a certain sum. He was held not to be person- 
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ally liable ; but a mandamus against the treasurer 
and directors of the company was the only remedy to 
enforce the award {Corpe v. Glyn, 3 B. & Ad. 801). 
In an old case, a woman agreed to a reference, and 
the arbitrator awarded her to deliver up two notes, 
and also to pay a sum of money. With both these 
directions sTie failed to comply, but as a way out of 
her difficulties, she got married, and her husband 
refusing to pay, it was held doubtful whether an attach- 
ment would lie against both husband and wife, or against 
either. Cases of this kind, and the question of 
liability under them, are now provided for by the 
Married Women's Property Act, 1882 (45 & 46 Vict. 
c. 75), which makes a married woman liable to the 
amount of her separate estate to the same extent as 
if she were a feme sole. If the award is ambiguous, j^^^ attachment 
and does not distinctly order the act that has to be ^^^re award is 

ambiguous, 

performed, the Court will not grant an attachment to 
enforce such performance; and where an award found 
that a sum of money was payable from one party to the 
other, but gave no specific direction as to the amount, 
or the payment of it, the Court would not grant an 
attachment to enforce payment {Graham v. Darcey, 
18 L. J. C. P. 61). An attachment will not be or not good, 
granted if the award is not good, neither in cases 
where doubt exists as to whether it is so ; and the 
party applying for an attachment will not be able to 
obtain it, unless he can prove to the satisfaction of 
the Court that he has performed all conditions prece- 
dent, necessary to enable the defendaxit to obey the 
award {Standley v. HemmingtoTiy 6 Taunt. 561). 

It is quite within the discretion of the Courts as to No attachment 
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when action on whether they will grant an attachment, or leave the 
pending, parties to their remedy by action (Stock v. De Smith, 

Hardw. 106). The Court will not grant an attach- 
ment at the time that a motion to set aside the award 
is before the Courts, as it is against the policy of the 
law to allow the parties to an action to pursue more 
remedies than one for the same offence ; therefore, if 
an action on the award is pending before the Courts, 
an attachment will not be granted to enforce it 
or where {BadUy V. Loveday, IB. & P. 81). An attachment 

been delayed, will .be refused where the application for it is not 

made until after a considerable time has elapsed since 

the award was published, unless such delay can be 

explained to the satisfaction of the Court (Storey v. 

Garry, 8 Dowl. 299). In that case the delay had 

extended over a period of four years, but it has since 

been held that an unexplained delay of more than 

two years was not sufl&cient grounds for preventing a 

party obtaining his remedy by attachment (Bailey v. 

How applica- Curling, 20 L. J. Q. B. 235). The party applying 

attachment for an attachment to enforce an award must first make 

most be made, ^j^^ submission a rule of Court ; having done so, he 

may make his application before the time for setting 

aside the award has elapsed (Hare v. Fleay, 11 C. B. 

472). The party who has to perform the award, and 

whose refusal to do so renders further proceedings 

necessary in order to compel him, must be served 

personally with a verified copy of the rule, making the 

submission a rule of Court, and also with a copy of 

the award (Thovias v. Rawlings, 28 L. J. Ex. 347). 

Where the original time for making the award has 

been enlarged, notice of the enlargement, and also 
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that the award was made within the enlarged time, 
should be given to the party liable to the performance 
of the award. Sach notice need not be in writing, 
but verbal notice is sufficient, or any form, in fact, 
that conveys the knowledge of such notice to the 
mind of the party interested {Doddington v. Bail- 
ward, 7 Dowl. 640). Tendering copies of the various 
documents and leaving them with the party a£Fected 
by them is sufficient notice, even though he refuse to 
take them up (Ellis v. Giles, 5 Dowl. 255). At the 
time of service of the copies the party on whom they 
are served must be shown the original documents, in 
such a -way that he can read the contents, although 
they need not be placed in his hands for that pur- 
pose ; neither is it necessary that a demand for them 
shall have been made. Serving a copy of these 
various documents one day, and showing the originals 
a day or two afterwards, will not be sufficient, as both 
copies and originals must be shown at the same time 
(Lloyd V. Harris, 8 C. B. 63). Personal service of 
the documents will not be dispensed with, and must 
take place before an attachment will be granted, even 
though the defendant is keeping out of the way for 
the purpose of avoiding service (Richmond v. Par- 
kinson, 3 Dowl. 703). The necessity for personal 
service of the various copies upon the party liable to 
perform the award is not removed by the fact that a 
particular time and place are fixed by the award for 
such performance. The demand for performance of 
the award cannot be made until the time fixed for it 
has expired. If the plaintiff be directed to execute a 
conveyance "on or before a certain day," and he 

K 2 
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allows the day fixed to elapse without having tendered 
such conveyance for execution, he cannot afterwards 
apply for an attachment, neither has he any remedy 
{Doe d. Williams v. Howell, 5 Ex. 299). 
Denuttid for There must be a demand for the precise thing, or, 

a^^ed m^ if money is awarded, for the exact sum payable, before 
afcta^ent^°^ an attachment can issue, as there can be no refusal 
can issue. until such demand is made, and consequently no 
contempt. Where an award directed that a sum of 
money should be paid, and also that a wine warrant 
for a certain hogshead of wine lying in the London 
Docks should be delivered to the defendant, and 
demand was made for the payment of the money and 
the delivery of a hogshead of wine, the Court granted 
an attachment for the payment of the money, but re- 
fused to do so for the hogshead of wine, as the thing 
awarded was the warrant, not the hogshead (Hems- 
If original worth V. Brian, 1 C. B. 131). If an original award 
attachment^*' cannot be found, the Court will grant an attachment 
^^^•fiT^*^ on a true copy, verified by afl&davit, being produced,, 
copy. stating that the original award is lost (Hill v. 

Townsend, 3 Taunt. 45). 
Grounds on The party opposing the motion for an attachment 

wMch motion 

for attachment must show cause against it, and for that purpose any 
<»» eopp . jj^gg^iarity in the proper service of any of the neces- 

sary copies of documents, or want of personal notice, 
or of any defect existing on the face of the award, or 
of ambiguity in the award, may be relied on — ^in most 
cases successfully — in answer to a motion for attach- 
ment ; also that the party has performed the award 
as far as possible, or that the award was not executed 
by all the arbitrators (where there are more than one) 
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at the same time and in presence of each other. 
Where it is impossible for the plaintiff to make a 
demand on the defendant for the performance of the 
award, he may authorize his duly constituted agent 
to act for him. The authority to act must be by 
power of attorney, a copy of which must be left with 
the defendant at the time the demand is made 
{Laugher v. Laugher, 1 Dowl. 284). 

Another mode of enforcing an award directing pay- % execution, 
ment of money or of costs is by execution, where the 
submission may be or has been made a rule of Court. 
The statute 1 & 2 Vict. c. 100, s. 18, enacts, " That 
all decrees and orders of Courts of equity, and all the 
rules of Courts of common law, and all orders of the 
Lord Chancellor and of the Court of Review in 
matters of bankruptcy, and all orders of the Lord 
Chancellor in matters of lunacy, whereby any sum 
of money, or any costs, charges, or expenses shall be 
payable to any person, shall have the effect of judg- 
ments in the superior Courts of common law ; and 
the persons to whom any such moneys, or costs, 
charges, or expenses shall be payable shall be deemed 
judgment creditors within the meaning of this Act ; 
and all powers hereby given to the Judges of the 
Superior Courts of common law, with respect to 
matters depending in the same Courts, shall and may 
be exercised by the Courts of equity with respect to 
matters therein depending, and by the Lord Chan- 
cellor and the Court of Review in matters of bank- 
ruptcy, and by the Lord Chancellor in matters of 
lunacy ; and all remedies hereby given to judgment 
creditors are in like manner given to persons to whom 
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any moneys, costs, charges, or expenses are by such 
orders or rules respectively directed to be paid." 
When the rule, which is a rule nisi to enforce pay- 
ment of the amount awarded, has been obtained, it is 
best to serve it personally ; and the party against 
whom the rule has been obtained may show cause 
against the rule, and in so doing has the same 
grounds of defence as we have seen he has in caseti 
where attachment is moved for, and may make the 
same use of them in order to prevent the rule being 
made absolute ; but he cannot show cause against the 
rule the last day of term (Arthur v. Marshall, 2 D.. 
& L. 376). The Court, before making the rule 
absolute, will have to be convinced of its necessity ta 
the same extent as would be the case on a motion for 
attachment, and the documents necessary to convince 
the Court will have to be produced. The perform- 
ance of the award may be enforced by execution under 
the Judicature Acts, in the same way as a judgment 
of the Court — i.e., where the submission is made a 
rule of Court or order of a Judge (Order XLII.), and 
the same steps are taken to obtain judgment as under 
1 & 2 Vict. c. 100, s. 18. The application should 
be made to a Judge at Chambers . on summons. 
Although an award does not per se act as a convey- 
ance of land, and in order to transfer land there 
should be a conveyance properly executed in pursu- 
ance of the award, there are cases in which an award 
has by statute the same force as a conveyance — e.g.,. 
41 Geo. in. c. 109. A rule to deliver possession of 
land pursuant to an award maybe enforced as a judg- 
ment in ejectment by the Common Law Procedure 
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Act, 1854 (17 & 18 Vict. c. 125, s. 16), which pro- 
vides, "When any award made on any such submis-' 
sion, document, or order of reference as aforesaid 
directs that possession . of any lands or tenements 
capable of being the subject of an action of eject- 
ment shall be delivered to any party, either forthwith 
or at any future time, or that any such party is 
entitled to the possession of any such lands or tene- 
ments, it shall be lawful for the Court of which the 
document authorizing the reference is, or is made a 
Vule or order, to order any party to the reference who 
shall be in possession of any such lands or tenements, 
or any person in possession of the same, claiming 
under; or put in possession by him since the making 
of the document authorizing the reference, to deliver 
possession of the same to the party entitled thereto 
pursuant to the award, and such rule or order to 
deliver possession shall have the effect of a judgment 
in • ejectment against every such party or person 
named in.it, and execution may issue and possession 
shall be delivered by the sheriff as on a judgment in 
execution. 

By the Railway Companies' Arbitration Act (22 & 
23 Vict. c. 59^ s. 26), full effect is given by aU the 
superior Courts of law and equity to all references, 
arbitrations, and awards, the performance of which 
may, when the Court thinks fit, be compelled by dis- 
tress against the property of the company, or by any 
other process against the companies respectively that 
the Court shall direct. 
' When a cause has been referred at Nisi Prius, and Amoimt 

awarded can 

a verdict has been taken subject to the award of the be recoyered 

by execution. 
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arbitrator, the sum awarded has the same effect as a 
verdict of a jury, and the party who has established 
his case may take out a judgment upon the verdict, 
and issue execution without the consent of the Court 
being obtained {Lloyd v. Lewis, L. R. 2 Ex. D. 7), 
but not where the verdict has not been taken on the 
reference, or the arbitrator is not empowered to enter 
a verdict, in both of which cases the consent of the 
Court to sign judgment must be obtained. When a 
certain day is fixed in the award for the payment of 
money, if execution is taken out before the day 
named, it will be set aside by the Court (CaUard v. 
Pater son, 4 Taunt. 318). 

Execution, can only issue for the sum awarded, and 
interest on such sum from the date of the award will 
not be allowed {Lee v. Lingard, 1 East, 400). 

If the award is lost, the Court will permit judgment 
to be entered up, on an affidavit of its contents being 
produced {Hill v. Townsend, 3 Taunt. 45). 



CHAPTER XXX. 

JUEISDICTION OF COURTS OF EQUITY TO SET 

ASIDE AN AWARD. 

Courts of equity have always had an extensive 
jurisdiction in reUeving against an award, even in 
cases where the agreement is by consent out of Court, 
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and the submission cannot be made a rule of Court, 
and this power they still possess (Hamilton v. Banking 
3 De G. & Sm. 782). Where an action at Common 
Law is referred, and the submission is by Judge's 
order, order of Court or of Nisi Prius, the statute 
9 & 10 Will. III. c. 15, does not interfere with the 
jurisdiction of the Courts of equity to set aside an 
award which they possessed before the passing of 
that statute. But where a submission is made a 
rule of Court under 9 & 10 Will. III. c. 15, equity 
has no jurisdiction to grant relief, neithel: has it any 
power to do so where the parties have agreed that the 
submission may be made a rule of a Court of Common 
Law in pursuance of the statute (Davis v. Getty, 1 
S. & S. 411). 

The causes which will induce the Common Law Equity can set 

^^ . aside awards 

Courts to set aside an award will have the same on same 

effect in the Courts of equity, and any grounds ^^^^^^ 

capable of influencing the. former Courts — such as 

improper conduct of the arbitrator, or the parties to 

the reference, &c. — can be relied on to set aside the 

award in equity. If the submission be made a rule procedure in 

of Court in the Chancery Division, the proper mode c^i^Zl^w 

of procedure is by motion, notice of which may be ^visions iden- 

tical* 
served on the arbitrator, and must be so on the other 

side. The notice should state in ** general terms " 

the grounds on which the application is made, and a 

copy of the affidavit (if any) should be served with it. 

The application must be made to the division of the 

Court of which the submission has been made a rule. 

The procedure on application to set aside an award is 

the same in both the Common Law and the Chancery 
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Divisions, the difference formerly existing in the 
practice of the two divisions being now abolished. 



Chancery 
Division can 
grant specific 
performance. 



No specific 
performance 
where award is 
uncertain or 
unreasonable. 



Specific Performance of an Award. 

The Chancery Division of the High Court will 
grant specific performance of an award on the appli- 
cation of an aggrieved party, but before doing so, the 
act awarded to be done must be of such a character 
as the Court would have enforced, if it had been an 
agreement between the parties. This granting of 
specific performance is peculiar to the Courts of 
Equity, and cannot be ordered by any Court of 
Common Law. It means performance of the exact 
thing agreed upon by the parties, and in order to 
obtain it, the act to be done must be specific. If, 
therefore, the act ordered by the award to be done is 
the conveyance of land, or the making of a lease, the 
Court will regard the award as the agreement of the 
parties, and enforce it as such unless the award is 
void for uncertainty {Hopcraft v. Hickman, 2 S. & 
S. 130). The Court will not compel specific per- 
formance of an award where the agreement contained 
in the submission is of such a character as, owing to 
its unfairness or unreasonableness, will prevent the 
Court interfering in respect of the award made in 
pursuance of it. Neither will the Court interfere 
where the award is excessive or defective, as in both 
those cases application could be successfully made to 
set the award aside altogether, and equity will not 
make an order which is capable of being evaded, so 
that although an award is good in part, equity will 
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not enforce the good part if it cannot enforce the 
whole (Nickels v. Hancock, 7 De G. M. & G. 300). 

Where there has been part-performance of an Specific per- 
award the Court will compel specific performance of bVg^ted 
the whole, and this although the award is not bind- where there 

has been part- 
ing in form of law (Norton v. Mascall, 2 Verix. 24). performance, 

The Court will not interfere to compel specific per- 
formance of an award unless the parties avail them- 
selves promptly of its assistance, delay in any attempt 
to enforce the award being fatal to the application for 
relief (Eads v. Williams, 24 L. J. Ch. 531). The 
Court wUl not interfere to compel specific performance 
if the award direct any illegal act to be done, neither ^^^ not where 
in cases where the award is ambiguous or uncertain. ^?t awarded iv^ 

. illegal or 

If one of the parties have made an ineffectual attempt ambigaons. 
to set the award aside, the Court will not exercise its 
jurisdiction to compel specific performance (Blackett 
V. Bates, L. R. 1 Ch. 117). Unless the effect of the 
action of the Court would be to grant relief to both 
parties, it will not grant specific performance of an 
award. The Court will not make enquiries as to the 
reasonableness of the act directed by the award, as 
the arbitrator is the ju^e of the matters referred to 
him, and having been chosen by the parties them- 
selves, they cannot afterwards call his decision into 
question (Blundell v. Brettargh, 17 Ves. 242). 
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AEBITEATION BILL. [H. L.] 



MEMOEANDUM. 

The Bill is intended to consolidate the general law as 
to arbitration. It does not deal with special measures 
of arbitration such as 5 Geo. IV. c. 96 (Act to consolidate 
and amend the laws relative to the arbitration of disputes 
between masters and workmen), or with the special pro- 
visions for arbitration contained in many Acts of 
Parliament ; for example, the Artizans' and Labourers' 
Dwellings Act, 38 & 39 Vict. c. 36, the Land Clauses 
Consolidation Act, 1845, or the Building Societies Act, 
37 & 38 Vict. c. 42. 

The cases cited in the margin are merely illustrative ; 
they do not exhaust the chief authorities. 

The Bill proposes no changes in the law ; the utmost 
which it does is, when there are conflicting decisions, to 
state the law in accordance with what appears to be the 
correct view. 

It is intended, however, by those at whose instance 
the Bill has been prepared, to propose in committee 
amendments carrying out the following, among other, 
changes :— 

(1.) An abridgment of the power of revoking sub- 
missions which, to some extent, still exists, which has 
been frequently condemned by Judges, and which is 
found inconvenient and prejudicial. See Randell v. 
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Thompson, L. K. I. Q. B. D. 748 ; Be Eouse, L. E. 6 C. P. 
212 ; Fraser v. Mrensperffer, L. K. 12 Q. B. D. 310. 

(2.) To supply various omissions iu the Common Law 
Procedure Act, 1854. 

(3.) To simplify the procedure as to attachment and 
enforcement of awards generally. 

(4.) To substitute subpoena for order for attendance 
of witness. See s. 58, and Rooney v. Whitelet/, W. N". 
1883, p. 225. 

(5 ) To lay down a common form of submission which 
shall be in accordance with the general understanding 
of men of business and parties to arbitrations, and which 
shall, unless the contrary be expressed, be implied in all 
references. 

(6.) To make the useful provisions introduced by the 
Common Law Procedure Act) 1854, extend to and bind 
the Crown. 

(7.) To modify the present arrangements as to lodging 
submissions which are made rules of Court. 

(8.) To enable an arbitrator to repair a mere clerical 
error without the necessity of an application to the 
Court. 

(9.) To procure the attendance before an arbitrator of 
witnesses out of the jurisdiction of the High Court. 
ffcUl V. Brand, L. K. 12 Q. B. D. 39. 

(10.) To assimilate the English and Scotch law of 
arbitration. 

(11.) To simplify the law as to costs of arbitration. 
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An Act to consolidate the Law relating to Arbitration, 



Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as 
follows : 
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PART I. 

PRELIMINARY. 

1. This Act may be cited as the Arbitration Act, 1886. Short title. 

2. This Act is divided into the following parts ; Division of Act 

into parts. 

Part I. Preliminary. 

Part II. Submissions to Arbitration which may 
be enforced. 

Part III. Powers and Duties of Arbitrators and 
Umpires. 

Part IV. Requisites and Effects of Awards. 

Part V. Enforcing Awards. 

Part VI. Costs. 

Part VII. Supplemental. 

3. This Act shall not extend to Scotland or Ireland.' Application of 

Act. 

Definiiiom. 

4. In this Act unless the context otherwise requires, — Definitions. 
"Submission" includes any agreement, or any pro- Wadsworth*. 

, Smith, L. R. 

ceedmg made by any statute eqmvalent to an agree- Q. b. 832 ; 

4. 4.1, 1j r n «i. T J v^i Rhodes V. Aire- 

ment, or the order of any Court or Judge validly dale, l. r. i 
made, that matters in difference, present or future, Bidder i. North 
of law or fact, or both law and fact, shall be judicially Railway Com- 
inquired into and determined by an arbitrator, q?r'd.*412; 
whether he be designated or not, and that the L^R.^Eq.%9; 
parties to the agreement or the proceeding or order L^RasQ^B-D. 
shall be bound by his decision. *^®' 

"Arbitrator" includes any person named in or Coiiinsv. 
appointed under or by virtue of a submission to 306 ; Bos v. 
inquire into and determine matters in difference. l. r. 2 Ex. 72 ; 

" Arbitration " includes proceedings for the inquiry into 8 B?& ifml 

L2 
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Price V. Price, 
9 D. P. C. SS4 ; 
Salter v. Yeate.", 
5 ib. 291. 



and determination of matters in difference by an. 
arbitrator or umpire. 

" Umpire " includes any person named in or appointed 
under or by virtue of a submission orTan order of 
court, to determine matters in difference in the event 
of arbitrators disagreeing as to, or not determining, 
the same. 

" Award " includes the final decision or certificate of 
an arbitrator, master or referee to whom an action 
or matters in difference are referred, and the 
umpirage of an umpire on the matters decided. 

** Court " means Her Majesty's High Court of Justice. 

"A rule of Court" includes an order made by the 
Court or a Judge or Master of the Court making a 
submission an order of Court. 

" Judge " means a Judge of the High Court. 

" Official referee " means any officer of the High Court 
appointed in pursuance of section eighty-three of 
the Act thirty-six and thirty-seven Victoria, chapter 
sixty-six. 

" Special referee " means any person appointed in pur- 
suance of section sixty-six of the Act thirty-six and 
thirty-seven Victoria, chapter sixty-six, or of section 
twenty-six of this Act. 

" Action " includes counterclaim. 

"Written" includes printed, and writing includes 
print. 

" Person " includes corporation. 



PART II. 



Hatters which 
may be referred. 

B. r. Hardey, 



SUBMISSIONS TO ARBITRATION WHICH MAY BE ENFORCED. 

Matters which may he referred. 

5. — (1.) All matters in difference, present or future, 
whether of law or of fact, or of both, which may be the 
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subjects of actions, and which may be released, settled, i* Q. b. 529 : 

\ , . - . , A , 1 11 . B..V. Blakemore 

regulated, or disposed of by contract, and aU actions at 14 Q. b. 544. 
any stage with respect to the same, may be referred to 
arbitration ; and submissions of such matters may be 
enforced in the manner hereinafter stated in this Act. 

(2.) No indictment shall be referred to arbitration; Keir v. Loeman, 
but questions as to damages and other matters in differ- 9 q*. b! sn'; r. 
ence which may be the subject of an action, though they q. b. 52?;' Baker 
are the subject of an indictment, or issues in a trial for J'TauS 422.' 
an indictable offence, may, provided the leave of the 
Court in which the indictment is pending is obtained, be 
referred to arbitration. 

(3.) An award that a marriage shall be dissolved, or Batemanr. 

. 1, , . ,. . , . . . ^ Countess of 

IS null, or that a judicial separation or restitution of Ross, 1 Dow. 
conjugal rights shall or shall not take place, shall not Herbst, 2B. &' 

p. 444 • Hart V. 

be enforced by decree, judgment, order, or otherwise. Hart, l. B.18* 

But if any such award shall be validly made, and pro- Hooper v. ' 

ceedings be commenced contrary to the terms of such p.^^49 ; cakiii 

award, such proceedings may be stayed. L.T?605';Stenes 

V. Stuies, L. B. 
3 P. D. 42. 

BequisUes of a Svhmission, 

6. (1.) A submission may be made without writing. submission 
(2.) A submission which is not in writing shall not be Harrison^ * 

made a rtde of Court. w. fi6.' 

A-i_ . . . . . ... ..1 . i-L* -I .• Angell v. Evans, 

submission IS not m writing within this sub-section 7t:r.i. 

unless the arbitrators are named in the submission or Hetherin^on, 

appointed by name jn writing. ^^: ^Sr^' 

7. No action shall lie, and no proceedings shall be &cr44?;TOi- 
taken, upon a submission or award respecting any con- l1 R^^a^.Yn. 
tract for the sale of lands, tenements, or hereditaments, a^ardMto*^*^ 
or any interest in or concerning them, unless the sub- 29Car*2*^c 3 
mission and award respectively are in writing. s. 4 ; Bainforth 

8. An award with respect to charity property shall J-^. 247. 

^ ^ r r J Submission as 

not bind such property, unless the submission was made to charity pro- 

\fCXvj0 

with the consent of the Attorney-General, or he has a.-g. v. Hewitt, 

_ , . J » 9Ves. 283; 

ratified it. Prior V. Hem- 

brow, 8 M. & W. 
878. 
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enbmission by 9. A submission by a corporation aggregate shaH, 
unless otherwise enacted, be made or ratified under seal. 



Parties to a Sitbmission capable of being enforced. 
Parties to a sub- IQ. Any persou wbo is competent or empowered to 

mission. •' *■ ^ *■ 

strachanv. release, settle, regulate, or dispose of by contract any 
p^cf^sf ^^'^ rights, claims, or interests may be a party to a valid sub- 
mission with respect to the same. 
Submission by 11 — (1.) A submission by an infant is voidable at his 

ox * TT • vx election unless it is for his benefit. 

stone V. Knight, 

j*n^'t?p' eu (^'^ "^^ award shall not, on the application of parties 
6 D. 483. to the submission who are not infants, be set aside on 

the ground that one or more of the parties to the sub- 
mission is or are infants. 
Submission by 12. The Committee of the estate of a lunatic may, with 

committee of a _ . « , ^, t^. . . ^ , t-t- i r^ 

lunatic. the Icave of the Chancery Division of the High Court, 

refer to arbitration matters in difference respecting his 
estate. 

Submission by 13. A trustee in bankruptcy may, with the leave of the 

trustee in bank> ± »/ ^ ^ o m ^ 

ruptcy. committee of inspection, if any, or of the Board of Trade, 

a 52,*s.l7f* ^ there be no committee, refer to arbitration any matters 

Bub-tec.' 9.* ^'^' in difference respecting the estate. 

^l^j^Q^^^io, ^^' — 0-') ^^ executor, or two or more trustees acting 

Submission by together, or a sole acting trustee, where, by the instru- 

Stees? ^ ment, if any, creating the trust, a sole trustee is autho- 

44 & 45 Vict. rised to execute the trusts and powers thereof, may submit 

c. 41, 8. 37. -^ 1 

to arbitration any debt, account, claim, or thing whatever 
relating to the testator's estate or to the trusty and for 
this purpose may enter into such agreements or arrange- 
ments as to him or them seem expedient, without being 
responsible for any loss occasioned by any act or thing so 
done by him or them in good faith. 

(2.) As regards trustees, this section applies only if 
and as far as a contrary intention is not expressed in the 
instrument, if any, creating the trust, and shall have 
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effect subject to the terms of the mstrument and to the 
provisions therein contained. 

(3.) This section applies to executorships and trusts 
constituted or created either before or after the com- 
mencement of this Acta 

« 

Reference hy Order of Court 

15. — (1.) A Court in which an action is pending may, Action referred, 
at any time, with the consent of all the parties, make an ESwkes,' lo a. 
order referring to arbitration the action, with or without * ^ ^2. 
a verdict, subject to the award or certificate of an arbi- 
trator, or any proceedings in the action, and together 
with or without other matters in difference than those in 
the action. 

(2.) The Court shall restrain proceedings being' taken wooUey v. 
upon such verdict, if any, or in the action, pending the «8 ; lAoyd v. 
reference, and judgment may, without an order of the 2 Ex. b. V. ' 
Court or Judge, be signed in accordance with the award 
or certificate of the arbitrator, if authorised to direct a 
verdict. 

(3.) A person who is not a party to the action so wmiamsw. 
referred may, with his consent and that of the parties 929. 
thereto, be made a party to the submission, and he shall 
be boimd by the award as if he were a party to the 
action. 

(4.) Any Judge, master, or person included in Com- 
missions of Assize, may make such order. 

16. A sheriff, his deputy, or the Judge presiding at ^2^*^*^^^ 
the trial of an issue or issues under the Act 3 & 4 wnaonv. 
WilL IV. c. 42, shall not, even with the consent of the wi'm '; fllfiJ 
parties, refer to arbitration the matters in difference, in ^^* SSIl^j. 
such trial; but their agreement shall be a valid sub- Q-^^^* 
mission. 

Reference hy County Court Judges. 
17. — (1.) A county court Judge before whom a ewe is Reference by 



152 



APPENDIX. 



County Court 
Judge. 

9 & 10 Vict. 
c. 95, 8. 77. 



Mayer v. 
Farmer, L. R. 
3 Ex. D. 235. 



pending may, at any time, with the consent of the parties, 
order the cajse, with or without other matters in differ- 
ence, to be referred to arbitration in such manner and on 
such terms as he shall think reasonable. 

(2.) The award in such reference shall be entered as 
the judgment of the county court, and shall be as effectual 
as if the judgment of the said Judge. 

(3.) The Judge may, on application to him at the first 
Court held after the expiration of one week from the 
entry of the award, set it aside, or he may, with the 
consent of the parties, revoke the reference, or order 
another reference to be made in the manner stated in 
sub-sect. 1 of this section. 

(4.) The Judge's decision under the last preceding 
sub-section shall not be subject to review or appeal by 
the High Court. 



Reference by 
matters of 
account. 

17 & 18 Vict, 
c. 125, s. 3 and 
s. 6 ; 47 & 48 
Vict. c. 61, s. 10. 



Martin v, Fyfe, 
49 L. T. 107. 



Compulsory Reference, 

18. — (1.) If it appears that the matters in difference 
in any action consist- wholly or in part of mere matters 
of account which cannot conveniently be tried by a Judge 
and jury or by a Judge alone, the Court may, at any 
time after the issue of the writ and before the trial, on 
the application of either party, or, at the trial, with or 
without such application, order that the matters in differ- 
ence in the action be, either wholly or in part, referred to 
an arbitrator appointed by the parties, or to an ofl&cer of 
the Court, or to an official referee. 

(2.) The entire action may, if it consists mainly of 
matters of account, be referred as above stated. 

(3.) The reference shall be on such terms as to costs 
and otherwise as may seem fit to the Court. 

(4.) Judgment may be entered, or an order or decree 
may be made, in accordance with the award or certificate, 
at the expiration of fourteen days from its publication, 
or, if the Court shall so order, at any time after seven 
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days from the time of publication, on such terms as to 
the Court may seem reasonable. 

(5.) The Court may try, and dispose of, other matters 
in difference which are not referred, as if no reference 
had been made. 

Beference to Official and Special Referees. 

19. — (1.) The Court may, subject to rules of Court, inquiry and 
and to any right to have particular cases submitted to a ofSciai or special 
jury, refer at any time any question arising in any cause ^ ^ g^ y.^^ 
or matter before it, for inquiry and report to any olB&cial ^- ^> ^- ^• 
or special referee, and the report may be adopted wholly 
or in part by the Court and if so adopted it may be 
enforced as a judgment of the Court. 

(2.) The remuneration, if any, to be paid to a special 
referee shall be named in the first instance by him. But 
if disputed by any party, the same shall be determined 
by the Court, or, if it be so ordered, by a Master. 

20. — (1.) The Court, in any cause or matter before it, TMais of issues 

before referees. 

by consent of all parties interested and under no disability, g^ ^ 37 y^^^ 
and also without such consent in any such cause or matter ®* ^^* ^* ^"* 
requiring any prolonged examination of documents or 
accounts, or any scientific or local investigation which 
cannot, in the opinion of the Court, be conveniently made 
before a jury or conducted by the Court through its 
ordinary officers, may, at any time, on such terms as may 
be thought proper, order any question or issue of fact, or 
any question of account arising therein, to be tried either 
before an official referee, or before a special referee, to be 
agreed on by the parties. 

(2.) All trials before such referee shall be conducted 
in such manner as may be prescribed by rules of Court, 
and, subject thereto, as the Court ordering the trial 
directs. 

21. The Court, in any cause or matter before it, by Trial of whole 

^ •' -^ *r cause by ofElcial 

consent of all the parties interested, and under no dia- referee. 
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gerald, L. R. 
1 Ex. D. 267 ; 
Hart V, Hart, 
L. R. 18 Ch. D. 
670 ; Collins v, 
Locke, L. R. 
4 App. Ca. 674. 



Breach of sab- 
mission. 

Livingston v. 
Balli, 5 E. & B. 
182 ; Chamley v. 
Winstanley, 
5 East, 266. 



Attachment. 

Milne v. Gratrix, 
7 East, 608 ; 
Davila v. 
Almanza, 1 Salk. 
73; Haggettv. 
Welsh, 1 Sim. 
134, 



Specific per- 
formance. 

Agar V. Mack- 
lew, 2 S. & 8. 
418; South 
Wales Co. v. 
Wythes, 5 D. M. 
&6. 880. 

When submis- 
sion not bind- 
ing. 

Bidden v. 
Dowse, 6 B. & C. 
255 ; Antram v. 
Chace, 15 East, 
209 ; Jones v. 
Powell, 6 Dow. 
483; Wrightson 
V. Bywater, 
3 M. & W. 199. 



Court sta3ring 
actions, 

17 & 18 Vict, 
c. 125, s. 11. 
West London 
Society v. 
Abbott, 44 L. T. 
N. 8. 876. 



determination by arbitration of certain matters in differ- 
ence shall be a condition precedent to a cause of action, 
shall be Talid ; and no action shall lie until such sum is 
so ascertained or such matters in difference are so deter- 
mined. 

31. An action shall lie for the breach of a submission, 
or agreement to refer, or for the revocation of the autho- 
rity of an arbitrator, or for hindering him from proceeding 
with the arbitration, without good cause for such breach, 
revocation, or hindering. 

32. A writ of attachment may be issued against a 
party to a submission which has been made a rule of 
Court for breach of the same, or revocation of the autho- 
rity of the arbitrator, or for hindering him from proceed- 
ing with the arbitration, without good cause for such 
breach, revocation, or hindering. 

33. A submission shall not be enforced by a judgment 
or order for specific performance ; but proceedings con- 
trary to a submission may be stayed as hereinafter 
enacted. 

34. A submission shall not be binding on any party 
thereto imless mutual and binding on all parties to the 
submission, or unless by^deed or on good consideration. 
But if a party who knows the incapacity of other parties 
to the submission, or the fact that they are not bound 
by it, allows the reference to proceed, he shall be bound 
by the award. 

Staying Actions, 

35. — (1.) If any party to a submission in writing or 
any person claiming through or under him begins an 
action against any other party to the submission, or any 
person claiming through or under him, in respect of any 
of the matters agreed to be referred by such submission, 
any defendant in the action may, at any time after 
appearance, and before the delivery of the statement of 
defence, apply to the Court to stay the action ; and the 
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Court, if satisfied that there is no sufficient reason why 
the matter cannot or should not be referred to arbitration 
in accordance with the submission, and that the defendant 
was, at the time when the action was begun, ready and 
willing to join in all things necessary for the proper con- 
duct of the arbitration, may make an order staying pro- 
ceedings in the action. 

(2.) Sub-section 1 of this section shall apply whether smrtaii v. Van 

^ ^ , /v. Hoom, 28 Sol. 

or not the action be in respect of matters of difference J. 270 ; Randeii 

. , . V. Thompson, 

ansmg out of the agreement containing the submission, 1 Q. b. d. 748. 
and, with all necessary qualifications, shall apply to a 
counterclaim as well as action. 

(3.) The order may at anytime afterwards be. varied Biwtrosi;. 
or discharged as justice may require, and on such terms 6 c. p. 2*59.' 
as to costs as may seem good to the Court. 

(4.) A trustee in bankruptcy is not a person claiming Penneu v. 

iV&liC6]^i ^O Xj* v» 

through or imder within the meaning of sub-sect. 1 of c. p. 9. 
this section. 

(5.) The Court shall not, imder this section, stay an Randeii v. 

action if the submission has been revoked. 1 q. a d. '748. 

(6.) The Court may, under this section, if it see fit, Rnsseiiv. 

stay an action, though a charge of fraud or misconduct is 11 ch. i). 471.' 
an issue in the action. 

(7.) This section shall apply, if the submission be by 47 & 48 vict. 
consent to an official referee. ' 

36. A submission to arbitration of an action, or of an Submission to 

arbitration to 

action and other matters in difference, shall operate as a stay action. 

« , . Fontainemoreaa 

stay 01 the action. v, Encontre, 

4 D. & L. 426 ; 
Williams v. 

Altering and setting aside a Svbmxssion, &^?®' 2 h. & 

W. 812. 

37. A submission may be altered by consent of the submissTonV 

_,. ,■1 . consent. 

parties tneretO. Altering a sab- 

38. An order of the Court making a submission a rule by m^ke.^*"^^ 
of Court may, on the application of any of the parties, be J^SImit.' mT' 
altered so as to give legal effect to their intentions, if S!SowShipping 
there has been a mistake or omission on the part of an ^ ^ \ 335 . 
officer of the Court in drawing up the order. M^eim^^L r. 

8 C. p. 262. ' 
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Submission 
induced by 
fraud. 

Sockett V. Owen, 
2 Chit 39; 
Prosser V. 
Goringe, 8 
Taunt. 425 ; 
Ormes v. Beadel, 
30 L. J. Ch. 1. 



39. A submission to which one or more of the parties 
has or have been induced to enter by fraud may be set 
aside, though it has been made a rule of Court, and the 
rule of Court has not been rescinded, unless the party 
applying to set it aside has Toluntarily acted upon the 
submission with knowledge of the fraud. 



Reyocation by 
operation of law. 

Clapham v, 
Higham,7 
Moore, 408 ; 
Phipps V. 
Ingram, 8 Dow. . 
669; Grawshay 
V. CollinsJ 
S Swan, 90. 



Curtis V. Potts, 
3 M. & S. 145. 



James v. Crane, 
3 n. & L. 661. 



Tyler v. Jones, 
3B. &C. 144; 
Lewin v. Hol- 
brook, 11 M. & 
W. 110; Bowker 
V. Evans, L. B. 
15 Q. B. V. 565. 

Chapman i;. Day, 

48 L. T. 907 ; 

49 L. T. 486. 



Revocation of Svbmimon, 

40. — (1.) Except as hereinafter stated, or unless the 
submission otherwise provides, a submission shall be 
revoked, without notice to the arbitrator, before the 
making of the award — 

(a.) By the death of any of the parties thereto with 
different interests, or of the arbitrator, or of 
any of the arbitrators if more than one ; 

(6.) By the refusal of the arbitrator to act, or by his 
not acting within a reasonable time after 
being requested by the parties to act ; 

(2.) The death of one of the parties to the submission 
shall not revoke the authority of an arbitrator, where one 
or more of the parties in the same interest survives ; but 
the survivors only, and not the representatives of the 
deceased, shall be bound : Provided always that such 
authority shall not be revoked as to any party — 

(a.) In the case of an arbitrator appointed or chosen 
to state or settle a special case ; 

(6.) If, in the case of an action which survives to the 
personal representatives of the parties, the 
submission provides that the award may be 
' delivered to such representatives ; 

(c.) If, in the reference of an action the representa- 
tives of one of the parties who has died are 
substituted under or in virtue of Order XVII., 
Rule 4, of the Rules of the Supreme Court, 
1883. 
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41. — (1.) Except as in this Act stated, a submission Revocation by 

1^,-1 1. ii 111 notice to arbi* 

may, before the award is made, be revoked by tmtor. 

any of the parties thereto, by notice to the JSe^'^lilf^' 

arbitrator. ^^^J'-J^^^^^* 

L. R. « 0. p. 

(2.) No proceedings taken on the submission or on the 212 ; Marsh v, 

\ / *^ ^ Bulteel, 5 B. & 

reference shall be valid after such revocation. Aid. 607. 

42. — (1.) A submission shall not be revocable, except whensubmis- 

sion not revo- 

by leave of the Court, by notice to the arbitrator — cable except by 

leave. 

(a,) If the submission, being in writing, states that c. 42, s. pi. 

the submission or that the award, if used in c. 42, s. 39. ' 

the sense of submission, may be made a rule 7 a & e. 602. 

of Court ; 

(6.) If the arbitrator has been appointed in an action » * * ^^' *» 

in pursuance of an order of Court : Tayier v. 

■^ ' Marling, 2 M. A 

(d,) If the arbitrator has an authority coupled with g. 65. 

an interest ; 

(tf.) If notice is not given by all the parties to the Henery v. 

submission with the same interests. 125!^*'^* ^' 

(2.) The submission under sect. 5, sub-sect. 2, of the r. v. Harden, 

subject-matter of an indictment may be revoked by ^-^•*^-^i^' 
notice, though the submission states that it may be 
made a rule of Court. 

(3.) The arbitrator may, in cases (a) and (h) of this 
section, proceed with the arbitration, notwithstanding 
notice of revocation, and though the party giving such 
notice does not attend the reference. 

43. A submission contained in an agreement which Submission not 

^ revocable if 

specifies no particular arbitrator, and which is a general general con- 

r *^ ' o tinuons agree- 

continuous agreement to refer, forming the consideration ™ent. 

'^ ^ Piercy v. Young, 

or part of the consideration for other terms in the agree- l. b. 14 ch. d. 

^ _ , , , . , ° 209 ; Mofltkt v, 

ment, shall not be revocable by notice or leave of the comeiius, 26 

W B 914 * 

Court or Judge. Christie V* 

,.../. 11 1 ,1,1, Noble, L.R 14 

44. A submission, if revocable, may be revoked verbally ch. d. 203 n. ; 
or otherwise; but a submission under seal shall be Thompson, l. e. 
revocable only by notice imder seal submissions by 



deed revocable 
by deed. 
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Persons who 
may be arbi- 
trators. 

Rathven v. 
Elgin, L. R. 
2 Sc. A. 636. 



PART III. 

POWERS AND DUTIES OP ARBITRATORS AND UMPIRES. 

Who may he Arbitrator. 

45. — (1.) Any person may be appointed an arbitrator 
or umpire. 

(2.) Any ascertainable body of persons or society, 
though fluctuating in number, may be appointed arbi- 
trators or umpires. 



Appointment of 
arbitrators. 



Beginning of 
authority. 

Anon.,'Iiatch, 
14 ; Antram v. 
Chace^ 16 East, 
209 ; Tew v. 
Harris, 11 
Q. B. 7. 



Appointment of 
arbitrator by 
Judge. 

17 & 18 Vict, 
c. 126, s. 12. 



Appointment of Arbitrator, 

46. An arbitrator or umpire may be appointed by 
parol, unless the submission directs otherwise. 

47. — (1.) The authority of an arbitrator, if named in a 
submission, shall begin from the date of the submission 
being entered into by all parties thereto. 

(2.) If each party to a submission is authorised to 
appoint an arbitrator, the appointment by one party 
shall not be complete until it is communicated to the 
other party or parties to the submission. 

48. — (1.) A Judge of the High Court may, in the 
manner hereafter stated, appoint an arbitrator, umpire, 
or third arbitrator, as the case may be — 

(a.) If a submission in writing provide that the 
reference shall be to a single arbitrator, and 
all the parties do not, after diflferences have 
arisen, concur in the appointment of an 
arbitrator; or, 

(6.) If any appointed arbitrator refuse to act, or 
become incapable of acting, or die, and the 
terms of the submission in writing do not 
show that it was intended that such vacancy 
should not be supplied, and all the parties 
do not concur in appointing a new one ; or. 
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(c.) If, in any arbitration where the parties or in re Lord, i k. 
two arbitrators are at liberty to appoint McBryde, 4«j 

_ _ L, J. Cli. 15.> ' 

an umpire or third arbitrator, they do re Angio-itaiian 
not appoint an umpire or third arbitrator ; Rosaz, l. r. 



or. 



2 Q. B. 452. 



(d,) If, in any arbitration any appointed umpire, or 
third arbitrator, refuse to act, or become in- 
capable of acting, or die, and the terms of 
the submission do not show that it was not 
intended that the vacancy should not be 
supplied, and the parties or arbitrators do 
not supply the vacancy. 
(2.) Any party may serve the other parties, or the 
arbitrators, as the case may be, with a written notice to 
appoint an arbitrator, umpire, or third arbitrator. 

If the appointment is not made within seven clear days 
after service of such notice, the Court may, on application 
by the party who gave the notice, appoint an arbitrator, 
umpire, or third arbitrator, who shall have the like 
powers to act in the reference and make an awaid as 
if he had been appointed by consent of all the parties. 

(3.) Such arbitrator, third arbitrator, or umpire may ^^ * ^8 yict. 
be an official referee. 

49. — (1.) When a submission in writing states that Appointment of 

arbitrator by 

the reference is to two arbitrators, one to be appointed parties. 
by each party, in the case of the death, refusal to act, or c'^^^s^Vls*: 
incapacity of either appointed arbitrator, the party who Haiiett\ r 
appointed him may substitute a new arbitrator, unless ^^ ^- ^^^* 
the terms of the submission show that it was intended 
that the vacancy should not be supplied. 

(2.) If one party fail to appoint an arbitrator, either 
originally or by way of substitution, for seven clear days 
after the other party shall have appointed an arbitrator, 
and shall have served the other party with notice in 
writing to make an appointment, the party who has 
appointed an arbitrator may appoint such arbitrator to 
act as sole arbitrator in the reference, and an award made 
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BeTrMeTf 
82 W. B. 240. 



by him shall be binding on both parties as if the appoint- 
ment had been by consent. 

(3.) The Court may reroke such appointment on such 
terms as shall seem just to it. 

(4.) Notwithstanding such appointment, any party to 
the submission may revoke the authority of such sole 
arbitrator unless the submission is within sect. 42 of this 
Act. 



By whom 
umpire may be 
appointed. 

17 & 18 Vict. 
C. 125, 8. 14. 



When umpire 
may be ap- 
pointed. 



Harding v. 
Watts, 15 East, 
566. 



17 & 18 Vict. 
C. 125, 8. 14. 



Appointment of 
umpire by lot. 

Morgans. 
Bordt, 1 N. R. 
271; In re 
European and 
American Steam 
Shipping Co. v. 
Croskey, 29 
L. J. C. P. 165 ; 
In re Hopper, 
86 L. J. Q. B. 97. 



Appointment of Umpire or Third Arbitrator, 

50. When the submission is in writing to two arbi- 
trators, and its terms do not show that it was not 
intended that there should not be an umpire, or otherwise 
provide for his appointment, the two arbitrators may 
appoint an umpire. 

51. An umpire may be appointed, unless the sub- 
mission provide otherwise, 

(a.) At any time within the time limited for their 
making their award, provided it be within the 
time limited for making the umpirage ; 

(6.) When the submission is in writing to two 
arbitrators, at any time within the time 
limited for their making an award, unless 
they be called upon by notice as stated in 
sect. 48, sub-sect. 2 of this Act, to make the 
appointment sooner. 

52. — (1.) The appointment of an umpire shall be an 
exercise of judgment and discretion on the part of the 
arbitrators or other persons authorised to appoint the 
umpire, and shall not be by lot, unless all the persons 
from whom the choice is made by lot are acknowledged 
by the arbitrators, or other persons so authorised, to be 
fit and proper persons. 

(2.) The appointment of an umpire may be made 
verbally, unless the submission otherwise provides. 



ARBITBATION BILL. 163 



Revocation of Appointment 

53. The appointment of an umpire may be revoked Revocation of 
before, but shall not be revocable after, his acceptance of ^pp"^"*"*®^*- 

' ' ^ Olivers. 

the appointment, and no valid appointment shall be made Coiiings, ii 

after such acceptance. Reynolds r. 

^ Gray, 1 Salk. 70. 

Duties and Powers of an Arbitrator during the Inquiry, 
54. — (1.) An arbitrator shall not delegate or assign the Delegating arw- 

C7 c trator's duties, 

performance of his duties, or any part of them, "to a joint pediey v. 
arbitrator or to any other person, unless he be authorised ^ l^dera^ ?' 
so to do by the submission. S^*i?*^iS,^^^" * 

•^ F. 26 ; £ads v. 

But he may consult^ or be assisted by, or obtain a l"j^*'^1' 
report from, any person as to any question of law or fact, Hppcraft v. 
provided he use his own discretion in accepting or acting 2 s. & s. 130. 
upon the advice, opinion, or report of such person. 

(2.) An arbitrator may delegate measuring, weighing. Thorp v. Coie, 
taxation of costs by a master or other ofl&cer of the High 
Court, and other ministerial acts, though they are to be 
performed after the time for making the award. 

55. — (1.) An arbitrator shall have fiill discretion as to Discretion as to 
adjourning and allowing the reopening of a case, taking ^q^l^* ^ 
a view of premises or property, closing a case, hearing Munday v. 
counsel, appointing time and place of meeting, or altering n. s. 557; weiis 
such appointment, and, generally, as to the mode of con- & w. -is ; cinder 

, ^. ., . . «. Curtis, 14 

ductmg the mquiry. c. b. n. s. 723. 

(2.) But an arbitrator shall act fairly and equitably Harvey t^ 

, , n ii _. • J. xi- t- • • j» 1 Shelton, 7 Beav. 

between all the parties to the submission, as, for example, 455; re Piews, 

he shall give each party reasonable opportunity of being ?e Brook and 

heard and of procuring evidence and stating his case, or c.^B?Nfs' 403; 

of obtaining legal assistance at the reference if another ^^ayron 

party have such assistance ; and an arbitrator shall give JSceSoc^tyr 

reasonable notice to the parties of meetings at which f^^' ^ ^- ^^' ^' 
evidence is to be taken, or arguments are to be heard, 
and shall not take evidence in the absence of any party 
without due and sufficient notice to attend, except with 

M 2 
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Proctors. 
WilliAms. 29 
L. J. C. P. 157. 



ERiftt^m Counties 
By. Co. r. 
Robertson, M. 
& O. 88 ; HsMser 
V. iiaker, 14 M. 
& W. : Pliipiw 
V. luirrani, 
« 1). P. C. 669 ; 
Hart r. Dyke, 
32 L. J. Q. B. 
65. 

Arbitrator 
bouufl t<i re- 
ceive evidence, 
£.n(l Judgt; of itH 
aduiiHNibilitv. 



Conduct of pro- 
ceedings. 

17 & 18 Vict. 
c. 126. 8. 7 ; 
British Empire 
Shipping Co. r. 
Homes, 26 Ij, J. 
Ch. 759 



respect to matters which he is authorised to determine 
from his own observation, skill, or knowledge. 

(3.) An arbitrator may proceed ex parte if a party to 
the reference has received due and sufficient notice, and 
does not attend without reasonable excuse, or if he refuses 
to attend, or denies the arbitrator's authority, or if, 
having attended the reference, he does not remain. 

56. — (1.) An arbitrator shall hear all evidence which is 
tendered if it be material and relevant to the determina- 
tion of the matters in difference referred to him and 
brought to his notice as such, except with respect to 
matters which he is authorised to determine from his own 
observation, skill, or knowledge. 

(2.) An arbitrator shall be sole judge of the admissi- 
bility of evidence, oral or documentary, tendered to him, 
and of the competency of witnesses, and of all questions 
of law and fact submitted to him. 

57. The proceedings in any submissions by consent, 
which are or may be made rules of Court and in com- 
pulsory references imder sect 18 shall, except otherwise 
directed in this Act, or by the submission in writing, be 
conducted in like manner and subject to the same rules 
and enactments as upon a reference made by consent 
under a rule of Court or Judge's order. 



Enforcing attcn- 
<lance of 
witnesses. 

S & 4 Will. 4, 
c. 42, MS. 39, 40. 
Caa±bi*ougli V. 
Toothill, L. R. 
17 Ch. D. 787. 
Graham r. 
Glover, 25 !>. J. 
Q. B. 10. 
On lev Di», r. 8. 



Attendance of Witnesses before Arbitrator, 

58. — (1.) When an arbitrator is appointed by or in 
pursuance of an order of Court, whether by consent or 
compulsorily, in an action, or by or in pursuance of a 
submission which states that it may be made a rule of 
Court, a Judge may make an order commanding the 
attendance for examination of any person named in the 
order, or the production of any document named or 
described in the order. 

(2.) Disobedience to the order shall be a contempt of 
Court if the order is served on the person commanded to 






/ 



v.:j 
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attend or produce any document, and if an appointment 
of the time and place of attendance signed by one at 
least of the arbitrators or by the umpire is also served 
with or after the service of the order. ^ ^^ 

(3.) Every person whose attendance shall be so required 
shall be entitled to the like conduct-money, payment of 
expenses, and remuneration for loss of time, as for attend- 
ance at any trial. .4" f ,, .. ' ^ 

(4.) The application for such or^er shall state the oq 
county where the witness is residing at the time, or 
satisfy the Court th^Bte cannot be found. O 

(5.) No person snail be compelled to produce under ^ 

such order any document which he would not be com- 
pelled to produce at any trial, or to attend more than 
two consecutive days which shall -'-be^-netmed in the 

order. ^OISM JL. GrORMLEX- 

(6.) The Court may issue a writ of habeas corpus ad 
testificandum to bring up a prisoner for the purpose of 
being examined before an arbitrator. 1 Q / m#- - 

(7.) No order shall be made under wiiJp^sefetkflsi^wlM^ii ::^ Lipscombe, 
the submission contains no provision for making the 
same a rule of Court ; but the submission need not be 
made a rule of Court before making such order. 

59. — (1.) No writ of subpoena shall be issued for issuing 

1 subpoena. 

attendance of a witness before an arbitrator other than -g^^^^y ^, 
un ofl&cial or special referee. i883*^p**^>25^' ^ 

(2.) No writ of subpcena ad testificandum, or of sub- i7&i8Vict. 

C 84 8 1 • 

poena duces tecum, or warrant of citation, shall issue to 6'Fianagan v. 

compel the attendance before an arbitrator, whether the cTb.^S!636; 

submission be by consent or otherwise, of any witness L.V^i2 q?b.'d. 

who is not within the jurisdiction of the Court. ^^' 

60. Except as herein-before stated, no person shall be Attendance of 

bound to attend as witness before an arbitrator. compuisory 

except as in*o- 
vided. 

Administering an Oath, Southwood, 

4 M. & R. 859. 

61. — (1.) Everv arbitrator or umpire having by law or Power to 

^ ^ r o ^ administer oath 
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3 & 4 Will. 4, consent of parties authority to hear, receive, and examine 
i4&'i5Vict. evidence, may administer an oath to all such witnesses 

c 99 s 16 

' * ' as are lawfully called before him, or may take their 

affirmations when affirmation instead of oath is allowed 
by law, and may receive without oath or affirmation the 
evidence of persons whose evidence without oath or 
affirmation would be admissible in Courts of law. 

(2.) Any person who, in making such oath or affirma- 
tion, shall wilfiilly and corruptly give false evidence, 
shall be guilty of perjury, and may be prosecuted and 
punished accordingly. 

Time for making the Award, 

Enlarging time. 62. An award to be valid shall be made within the 
Tyemanr. limit of time, if any, fixed by the submission for making 

719. the award, unless the submission provides for the enlarg 

ing of the time, or imless the time be enlarged in the 

manner herein-after stated, or by consent of parties. 

Dnrationof arbi- 63. If the Submission fix no limit of time within which 

ta»torsautho- ^j^^ arbitrator is to make his award, his authority to 

Curtis V, Potts, make it shall, subject to the provisions herein-after 

enacted, continue for his life imless it is revoked, or 
imless he is requested to make the award within a 
reasonable time and does not so make it. 
Time for making 64. An arbitrator or umpire shall not, in the absence 

AWAT^ noil liO Vw* 

limited. of cxprcss powcr, fix a limit of time for making his. 

In rt Morphett, award. 
14L.J. Q. B. «"*'"^* 

269. 65. An arbitrator acting under an order made in 

madewrthhi virtuc of sect. 18, or Under a submission in writing 
three months. ^j^.^^j^ ^^^^^ ^^lait it may be made a rule of Court, or 

c. 125, s. 15.' imder any order referring an award back, shall, if no- 
Stephen, 8 B. & time for making the award is specified, make and sign 

his award within three months after he shall have been 
appointed, and shall have begun to inquire judicially 
into the matters in difference, or after he shall have been. 
called upon to act by a notice in writing from any party 



S. 438. 
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to the arbitration, unless the submission, or, in the case' 
of an award being referred back, the order referring it 
back specifies a different time: Provided always, that 
the time may be enlarged aa before enacted, or by con- 
sent of parties. 

Enlarging Time, 

66. — (1.) The Court may, from time to time, enlarge court may 
the time for the making of an award by an arbitrator 3^^^iJJ^4 
appointed under sects. 15 and 18, or under or by virtue ^,f^/^;^ 
of a submission which states that it may be made a rule c. 125, s. 15. 
of Court. Such enlargement shall be for a month unless 
otherwise ordered or agreed. 

(2.) The Court may, after the time limited by the Parkes v. Smith, 
submission has expired, enlarge the time for making the Browne v. 
award, and whether or not the submission contains pro- q. b. 426. 
visions as to enlarging such time. 

(3.) No order shall be made under this section unless ^J^jjgon 
the submission is made a rule of Court. 2 m. & g. ses. 

67. The time for making an award shall be enlarged, 5p^**"*tJ^y 

De enlAi^cUa 

where the submission or order specifies a particular mode, 
according to the terms thereof; and where no particular 
mode is specified, the time may be enlarged in writing 
or verbally. 

Stating Special Case. 

68. If the Court be of opinion that the allowance or statiug a special 
disallowance of any particular item in an accoimt or tion of Court 
action referred imder sect. 18 depends upon a question of ^^^^^^^\j^^ 
law fit to be decided by the Court, or a question of fact s. i. 

fit to be decided by a jury or a Judge, the Court may, 
upon the consent of all parties in writing signed by them 
or their solicitors, direct a case to be stated or an issue 
or issues to be tried in reference to such item. 

(2.) The decision of the Court upon such case, and the 
finding of the jury or Judge upon such issue or issues, 
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W«Nt Kent 
Bcwerage Board, 
L. R. U Q. B. D. 
618. 



CollhiH »'. VeHtry 
'•r I*ii(I(liugton, 
1^. K. /i Q. B. D. 
808 : Hliubrook 
V. TuftHill, L. R. 
9 Q. B. D. G21. 



shall be acted upon as conclusive by the arbitrator or 
umpire, officer of the Court, or referee. 

69. — (1.) An arbitrator appointed under sect, 18 or 
under or in virtue of a submission which is or may be 
made a rule of Court, and which does not state the con- 
trary, may state the whole or any part of his award in 
the form of a special case for the opinion of the Court, 
and may state a special case for the opinion of the Court 
before making his final award. 

(2.) When an action is referred, judgment if so ordered, 
may be entered according to the opinion of the Court. 

(3.) An appeal shall lie from the decision of the Court 
upon such special case in the same manner as from an 
interlocutory order of the Court, unless the decision 
determines all matters in difference, in which event the 
appeal shall be as if from a final order. 



BubinJHBion on 
usual terms. 



Rules of Coui-t. 

Appendix K. 
No. 24 ; 
Thoinpsett v. 
Bowyer, 9 C. B. 

8. 284. 



Terms of Reference, 

70. When a reference of an action, or of an action and 
matter of difference, is made on usual terms under 
sect. 15 of this Act, the reference shall be subject to the 
following terms : — 

(a.) That the arbitrator shall have all the powers of 
a Judge of the High Court as to certifying 
and amending ; 

(6.) That the arbitrator shall make and publish his 
award on or before a fixed day, or on and 
before such further day as the arbitrator may 
from time to time appoint and signify in 
writing signed by him and endorsed on the 
order; 

(c.) That the parties shall in all things abide by 
and obey the award so to be made ; 

(d!) That the costs of the action shall abide the 
event, and the costs of the reference and 
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award shall be in the discretion of the arbi- 
trator ; 

(«.) That the arbitrator may examine the parties 
and their witnesses upon oath or affirmation ; 

(J,) That the parties shall produce before the arbi- 
trator aU books, deeds, papers and writings 
in their or either of their custody or power 
relating to the matters in difference ; 

(g,) That the parties or any of them shall not 
prosecute any action against the arbitrator 
concerning the matters so referred ; 

(h,) That if either party by affected delay or other- 
wise wilfully prevent the arbitrator from 
making an award, he or they shall pay such 
costs as may be reasonable and just ; 

(t.) That in the event of either of the said parties 
disputing the validity of the award, or moving 
to set it aside, the Court shall have power to 
remit, as often as may be necessary, the 
matters referred, or any of them, to the 
arbitrator ; 

(k.) That in the event of the arbitrator declining to 
act, or dying before he has made his award, 
the parties may, or if they cannot agree, a 
master may, on application by either side, 
appoint a new arbitrator ; 
(I) That unless restrained by an order of the Court 
or a Judge, the party in whose favour the 
award shall be made, shall be at liberty, 
within fourteen days or other specified time 
after service of a copy of the award on the 
opposite party or solicitor or agent;, to sign 
final judgment in accordance with the award, 
and for all costs that he may be entitled to 
under the order and under the award, together 
with the costs of the judgment. 
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Duty of Joint 
arbitrators. 

Reade v. Dntton, 
2M. &W. m; 
Stalworth r. 
Inns, 2D. & L. 
428 ; EwlH r. 
WilliaiuH, 
4 D. G. M. & G. 
674 ; Little v. 
Newton, 2 M. & 
G. 801 ; In re 
Hopper, L. B. 
2 Q. B. 867. 



lure Beck v. 
Jackson, 1 C. B. 
N. H. 695 ; In re 
Paring, 8 A. & 
E. 246 ; White 
V. Hharp, 12 M. 
& W. 712 ; In re 
Pering and 
Keynier, 8 A. & 
E. 245. 



Submission of 

fmblic matters 
n difference. 

Grindley v. 
Barker, 1 B. & 
P. 229 ; R. V. 
Whitaker, 9 B. 
AC. 648. 



Joint Arbitrators, 

71. — (1.) If the reference of matters in difterence be 
to two or more arbitrators, and the submission do not 
empower any number less than the whole to act, they 
shall all perform and complete, at the same time and in 
the presence of each other, all judicial acts, such as 
appointing an umpire, enlarging the time for making the 
award, hearing evidence, considering, making, and sign- 
ing the award ; but the appointment in writing of an 
umpire need not be signed by all the arbitrators in the 
presence of each other if all the arbitrators in the presence 
of each other agree as to his appointment. 

(2.) If the reference be to two or more arbitrators, and 
the submission empower any number less than the whole 
to act, the arbitrators so empowered shall, before hearing 
the case, or performing any judicial act, give the other 
arbitrator or abitrators due notice, and shall, before 
making their award, consult, or communicate with, or 
give notice of any meeting to, the said arbitrator or 
arbitrators, unless he has refused to act. 

72. If the submission be of matters of a public nature, 
duty, trust, or concern, a majority of the arbitrators may, 
unless otherwise provided, make the award, and perform 
all other judicial acts. 



Duties of an 
umpire. 

Wicks V. Cox, 
11 Jur. 642. 



In re Salkeld 
12 A. & E. 767 ; 
In re Firth, 
19 L. J. Q. a 
169. 



Duties of an Umpire. 

73. — (1.) An umpire shall, unless the submission pro. 
vides otherwise, or unless with the consent of the parties, 
determine all matters in difference referred, and not 
merely those as to which the arbitrators do not agree. 

(2.) An umpire shall, unless the submission provides, 
otherwise, or unless with the consent of the parties, hear 
the p&rties and their witnesses sis in an inquiry before 
an arbitrator. 
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74. An umpire may, immediately on being appointed, umpire eniarg- 
enlarge the time for making the award, if he be authorised ^^^^ Kuiett 
to enlarge it. 13W.R.207. 

75. An umpire's authority to make his award shall Beginning of 

, , ■ . umpire's autho- 

begin rity. 

Smailes v. 

(a.) From the time when the arbitrators have dis- ^*jfj*' ^ m. & 
agreed, though the time for making their 
award has not expired ; or 

(h.) From the time when the arbitrators have ^"^^^^^^l^*- 

^ -^ C. 125, 8. 16. 

delivered to any party to the arbitration or 
to the umpire a notice in writing stating 
that they cannot agree ; or 
(c) From the expiration of the time or extended 
time for the arbitrators making their award 
if they have made no award. 

76. Unless otherwise stated in the submission or in Powers of 
this Act, an umpire shall have all the powers and be 
subject to all the duties and liabilities of an arbitrator. 

Liabilities of an Arbitrator. 

77. — (1.) An action shall not lie against an arbitrator Arbitrator not 
for negligence or want of skill in the performance of his ^^*^^® *** action. 

*^ ^ ^ Pappa V. Rose, 

duties as arbitrator. l. r. 7 c. p. 32, 

/rt \ 1 • 1 n 1 ^^^' Tharsis 

(2.) An action shall lie against an arbitrator for fraud sulphur co. v. 

n . . . ,. ^ , . , . Loftus, L. R. 

or collusion m the performance of his duties as arbitra- s c. p. 1 ; Lud- 
tor ; and if he has been a party to fraud or collusion in 36 l. t.' n. s. 

. , 1 J , 1 • . 1 1 /. 1 . 616 ; Lonsdale v. 

connexion With an award, he may be joined as a defendant Littjedaie, 2 
in proceedings to set aside such award, and he may be Stevenson v. 
ordered to pay costs, and an action for damages shall in 4c. p."b. 143* 
such case lie against him. 

78. An action shall not lie against an arbitrator for Arbitrator not 
not proceeding with an arbitration, though he has entered proceed. 
upon it, unless he be a party to the submission. h^^ 1*1 m*^& 

79. The Court may restrain an arbitrator who is guilty ^- ^^• 

of corruption, or of other grave misconduct in the arbi- arwtrator.^ 
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Cu. r. Budd, 
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113 ; Beddow v. 
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9 Ch. D. 89. 

R V. Bardell, 
6 A. & E. 019 : 
North London 
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N. Co. 31 W. R, 
490. 



tration, or who is discovered to have an interest in the 
matters referred to him, from proceeding with the 
reference. 

But the Court shall not restrain an arbitrator from 
proceeding with a reference on the ground that the sub- 
mission is revoked, or that he is inquiring or has inquired 
into matters other than the matters referred to him. 



Arbitrator can. 
nut Hue for fee8. 

Burroughes v. 
Clarke, 1 D. 48 ; 
Hoggins V. 
(iordon, 8 Q. B. 
4(3(j. 

Arbitrator can- 
not fix fees. 

In re Coombs, 
4 £x. 839 ; Rose 
r. Bed fern, 10 
W. R. 91 ; 
Roberts v. Eber- 
liaixlt, 3 C. B. 
N. 8. 482. 

KxcesHive fees 
recoverable 
frrnn arbitrator. 

Bfirnes v. 
iJniithwaite, 
2 H. & N. 5(J9. 



DosHett V. 
«i«gell, 2 M. & 
<}. 870 ; With- 
ington V. Wrex- 
ham Waterworks 
Co., 32 W. R. 
1000. 



Arbitrator's Fees, 

80. An action for fees, remuneration, or expenses shall 
not, in the absence of an express promise to pay the same, 
lie at the suit of an arbitrator or umpire against any of 
the parties to a submission. 

81. An arbitrator or umpire shall no.t, imless the sub- 
mission otherwise provides, be authorised to determine 
conclusively in his award the amount of his fees or re- 
muneration ; and if the amount determined by him be 
excessive, the award, or so much of it as determines the 
amount, may be set aside or remitted. 

82. — (1.) A party to a submission who has paid an 
exorbitant or unreasonable sum as fees or remuneration 
to an arbitrator or umpire in order to obtain his award, 
may recover from such arbitrator or umpire the excess 
beyond what is reasonable and proper remuneration as 
on a payment by duress. 

(2.) The Court shall not, by summary process, order 
the arbitrator or umpire to refund such excess, or the 
excess beyond the sum allowed on taxation between the 
parties, or to submit his fees or remuneration to taxation. 



Arbitrator's lien. 

R. r. South 
Devon liv. Co., 
15 Q. B. 1043. 

Ponsfonl V. 
iSwaine, 1 J. & 
H. 433 ; Scou- 



Arhitrator^s Lien and Privileges, 

83. — (1.) An arbitrator whose fees or charges are un- 
paid shall have a lien for such fees and charges upon the 
submission, if in his possession, and award. 

(2.) An arbitrator shall be privileged from producing. 
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under a subpoena duces tecum or otherwise, the submis- f^r- Campbell, 

^ ' 1 Chit. 283. 

sion and award, his notes of evidence, and all documents 
obtained for his own information or guidance, but not 
documents put in evidence by the parties. 

84. An arbitrator shall be competent and compellable. Arbitrator's 
as a witness, to answer questions respecting the matters answering. 
which he has determined by his award or facts proved or Duke of Buc- 

^ *- clench v. Metro- 

claims made, admitted, or abandoned in the inquiry |^iitan Boai-ci of 
before him, or anything which occurred during the arbi- ^^- *^- ^^^' 
tration, or respecting the enlargement of the time for Evans, 34 l. j 
making the award, or the circumstances attending the 
making of the award. 

An arbitrator shall be privileged from answering ques- 
tions as to the discussions or deliberations between him- 
self and his joint arbitrators, as to considerations or 
motives which influenced him in his decision, as to the 
mode in which he assessed damages, or for the purpose of 
contradicting or adding to or varying the award. 



PART IV. 

REQUISITES AND EFFECTS OF AN AWARD. 

Form and PMicaiion of Award. 

85. — (1.) An award need not be in writing or under Award need not 
seal, unless the submission so directs. *^ ^" *"^' 

(2.) To constitute an award some external act or mani- Thomson v. 

festation of the arbitrator's final determination of the R. c. L. oo*; 

• J '/v. T. n 1. Lockv. VuUi- 

matters m ditierence shall be necessary. amy, 2 n. & m. 

86. — (1.) Unless the submission otherwise directs, an Hartley^ w a b. 

800 

award shall be entire and complete in itself; and if in Award must be 
writing, it shall be in one document, or in two or more i^glo^^Vonng, 
documents so connected with each other as to be sub- Brow^'v.^^^' 
stantially one instrument and intended to be read as one. ^^mn\ ^\i\le ^ 

Smith V. Reece, 
6 D. & L. 520. 
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Spain V. Cadell, 
8 M. & W. 129. 



Award not to be 
altered. 

Irvine v. Elnon, 
8 East, 54 ; 
Henfree v. 
Bromley, 6 East, 
309 ; Bed well v. 
Wood, L. R. 
2 Q. B. D. 626 ; 
Mordue v. Pal- 
mer, L. R. 6 Ch. 
22 ; Ward v. 
Dean, S B. & Ad. 
234. 

Publication of 
award. 

Henfree v. 
Bromley, 6 East, 
309; Macarthor 
V. Campbell, 
5B. & Ad. 518; 
Brooke r. 
Mitchell, 6 M. 
& W. 478. 

Macarthur v. 
Campbell, 5 B.' 
& Ad. 518. 



(2.) An arbitrator authorised to certify as to costs or 
otherwise shall certify as to the same in his award. 

87. An arbitrator shall not, even within the time 
limited for making an award, in any way alter or add to 
his award when made and published ; and any alteration 
made by the arbitrator or any other person shall be of no 
effect, and the original award shall be binding as if no 
such alteration had been made. 

88. — (1.) Unless the submission otherwise states, an 
award shall be complete and published, and shall not be 
altered or added to by the arbitrators, when it is executed 
or made by all the arbitrators as their final determination 
of the matters in difference. 

(2.) An award shall be published within the meaning 
of sect. 101 of this Act» when the parties to the submis- 
sion have notice that the award is ready to be delivered ; 
and it shall be deemed to be ready to be so delivered 
whether or not the delivery be conditional on payment of 
arbitrator's fees, and whether or not they be reasonable. 



Matters outside 
submission. 

Roberts v. Eber- 
hardt, 8 C. B. 
K. S. 482 ; Rees 
V. Waters, 
16 M. & W. 263. 



Certainty of 
award. 

Winter t>, 
Garlick, 1 Salk. 
75. 



Requisites of an Award, 

89. If an award profess to determine matters in differ- 
ence other than those referred by the submission, or 
between other persons than the parties thereto, the 
excess, if divisible and separable, shall be void, and the 
rest of the award shall be valid. But if the excess be not 
divisible and separable, the whole award shall be void. 

90. — (1.) An award shall be certain in terms, so that 
it shall leave no reasonable doubt as to the arbitrator's 
determination of aU the matters in difference referred, 
and as to his directions to the parties in regard to pay- 
ment of money, costs, execution of conveyances, and, 
generally, as to the manner of giving effect to his deter- 
mination. 

(2.) An award shall not be uncertain because it directs 
costs to be taxed by an officer of the High Court, or other 
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person authorised to tax costs, or because anything which 
can be reduced to certainty by calculation, weighing, 
measurement, or otherwise, is not so reduced. 

91. An award shall be legally possible to perform, and Award to be 

, X J- X . 1l possible to per- 

shall not be contradictory m parts. form. 

92. — (1.) An award shall, unless the submission other- ward, sTaunt. 

wise provides, finally determine between all the parties to Beaufort v. 

the submission all the matters in diflFerence thereby re- e. 627.' 

ferred and brought to the knowledge of the arbitrator as Award to be 

matters in difference and not abandoned or withdrawn. Rees v. waters, 

16 M. & W. 2(^a 

(2.) An award shall be presumed to be made of and Hawkswm-th .. 

.„ /»ii. «■! Brammall, 5 M. 

concerning all matters referred, unless it appear from the & c. 28i : Ran- 
award that it is not so made. But where a specific find- 7 East, si ; Bird 
ing is necessary for the payment or taxation of costs or us.^^^^* 
for other purposes, such specific finding shall be made. gV^B^^s'*' 
(3.) An arbitrator shall not make more than one award ^?' »* ^5^ „ 
unless he be so empowered by the submission or order of "?o» v. Cres- 

^ "^ wick, 18 C. B. 

reference. 399 ; Jeweii v. 

.. ,,, 1. , Christie, L. B. 

(4.) A submission shall not, unless it expressly states 2 c. p. 296. 
so, comprise matters in diflFerence or claims subsequent to toiT*^ Moot€°"' 
the date of the submission. "2^- 

Lewis 1' Bossi* 

(5.) An arbitrator to whom an action is referred shall ter, u l. j. ex. 
determine the action as between the parties, and aU ques- j^ ^^ Leeming 
tions as to costs, if the arbitrator be required to deter- f^^ ^^^^m 
mine the same. Subject to the provisions hereinafter 
enacted, such finding may be generally for the plaintiflF or 
defendant, or may be a finding of specific issues. 

(6.) An award may be final (a) though it gives a con- wbarton v. 
ditional direction if it provides for the event of the con- 52™f 'Lee v. 
dition not being fulfilled ; or (b) if it be made conditional ssol^simmonds 
on a subsequent event which must happen ; or (c) if it Taunr548 ; 
directs things to be done in the alternative, provided one landau, 6*q. b. 
of the alternatives be possible, lawful, and certain ; or v^ Fuiterl 4 m!^ 
(d) if, being authorised by the submission, order of the 
Court, or sect. 69 of this Act, to reserve questions or state 
a case for the opinion of the Court, the arbitrator gives 
his award alternatively according to the opinion of the 



& W. 470. 
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Directions in 
award. 

Aider V. Savill, 

5 Tannt. 453 ; 
Lewis V. Rossi- 
ter, 44 L. J. Ex. 
136 ; Turner r. 
Swainson, I M. 

6 W. 572. 



IJeckett V. 
Taylor, 1 Mod. 
9 ; Kirk v. 
Unwin, 6 Ex. 
908. 



Barry v. Rush, 

1 T. R. 691 ; 
Gmldard v. 
Mansfield, 

19 L. J. Q. B. 
305 ; Philips r. 
Knightley, 

2 Stra. 903 ; 
Ross V. Boaixls, 

3 A. & E. 290. 

In re Laing r. 
Todd, 13 C. B. 
276 ; Wood r. 
Adcock, 7 Ex. 
468 ; Bird r. 
Binl, 1 Salk. 74. 

Donlan v. Brett, 
•2 A. & E. 344 ; 
Hayward v, 
Phillips, 6 A. & 
B. 119 ; Angus 
V. Bedford, 
11 M. & W. 69 ; 
Bonner r. Chari- 
ton, 5 East, 139 ; 
Llrn'd v. Lewis, 
L. R. 2 Ex. D. 7. 



Directions as to 
damages. 



Court ; or (e) notwithstanding that the arbitrator dele- 
gates ministerial acts as stated in sect. 54, sub-sect. 2. 

93. — (1.) An arbitrator may in his award give to the 
parties lawful directions such as are necessary or proper 
for, or incidental to, determining, or giving effect to his 
determination of, the matters in difference referred, and 
which do not require the consent of other persons than 
the parties to the arbitration. 

But (a) an arbitrator may direct such other persons to 
perform or abstain from certain acts if the directions are 
given on behalf of a party to the arbitration, who may by 
legal proceedings require such other persons to perform or 
abstain from the same, or (6) he may direct a party to the 
arbitration to do a certain act on condition that a person 
not a party to the reference does a certain other act if the 
award provides for the case of such person not doing the 
said act. 

(2.) An arbitrator may, unless the submission other- 
wise states, direct the parties to execute mutual releases 
of all matters in difference referred by the submission. 

(3.) A direction in an award that a sum of money be 
paid to, or that some act be done for, a person not a party 
to the reference, or to or for the arbitrator, shall be void, 
unless it appeal* from the award that the sum is to be 
paid to, or the act is to be done for the benefit or to the 
use of, a party to the arbitration. 

(4.) An arbitrator shall not, in a reference under 
sect. 15, order a verdict or judgment to be entered, unless 
he be authorised by the order or consent of parties to 
direct a verdict ; and he shall not award a larger sum 
than that for which the verdict, if any, has been entered, 
unless the reference be of other matters in difference 
besides the action, in which case he may award an ad- 
ditional sum to that for which the verdict has been 
entered. 

94. An arbitrator shall not in his award direct payment 
or compensation or satisfaction to be made otherwise 
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than by the payment of money, unless it appears from 
the submission that, he was authorised to direct other- 
wise. 

95. An arbitrator authorised to direct payment may Directions as to 
direct the time and place of such payment by a party to nlent^ ^^ 
the submission, and may direct that such payment be j^n'Tm^**" 
made by instalments, by a bill of exchange, promissory coo^e^v^^ 
note or cheque, or that a bond be executed or other secu- wo«<i. 2 saund. 
rity given by a party to the arbitration, for the payment 

of a sum on a specified date, or that cross claims be set 
off against each other. 

96. An arbitrator may in his award direct that interest interest. 

at the current rate be paid on the sum awarded. 2"b?&^I!69i. 



Setting aside Awards. 

97. — (1.) An award under a submission which is or Causes for setting 
may be made a rule of Court may, if the Court thinks fit, 
be set aside or remitted, on the application of the parties 
to the submission or their representatives, or any one of 
the parties, in the following cases : — 

(a.) If the award be not in conformity with, or the 
arbitrator or umpire has acted contrary to, 
sects. 54, 55, 56, 71, 73, 85 to 94 inclusive of 
this Act, or any of such sections, or other re- 
quirements stated therein ; 

(6.) If the arbitrator, in the absence of one party, Dobson v. 

has heard or taken evidence without good 637 rThorbiini 

J J iY5 • J. X* •« v. Barnes, L. R. 

cause or due and suflacient notice, or if, 20. p. 384; 
without the knowledge of one party, he has Ramsiwttom 
communicated with another party as to the ^^-^^-^^^ 
matters in difference ; 
(c.) If, imknownto one of the parties, the arbitrator Kempr. Rose, 
has an interest in the matters referred to Morgan r/ 

-, . 1 • • -L -J.- 1 • Morgan, 1 Dow\ 

him, or he is m such a position, or his con- m. s. en ; in ler 

„ Clout, 40 L. T. 

^ N. S. 141. 
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4 a J*. «24; 
ilrfvuwotui V. 
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L. T. N. H. 47. 



Kftrdloy v. 
rHt4%2C)ilt.42. 



MntUt-r, I Dow. 
Oil. 



{Mti of liti award. 

Manx^r v. 
|]<!ttV(;r, » I). & 



Whim void 
award mriy U* 
iM't anidi'. 

\hH' (l. Tunibiill 
r. Brown, 5 B. 
it C. 384. 



duct has been such, that he is likely to be 
biassed in favour of one of the portieB ; 

(d,) If the award is procured by corruption or un- 
due means ; 

(e,) If the arbitrator or one of them, if more than 
one, has been guilty of gross misconduct or 
gross irregularity in the reference ; 

(/) If, during the arbitration, the arbitrator has 
accepted the hospitality of one of the parties 
to the submission in the absence of another ; 

(ff.) If there is a mistake or an error apparent on the 
face of the award or of some document con- 
nected with, and forming part of, the award, 
or a mistake or error admitted by the arbi- 
trators and all the parties to the reference ; 

(A.) If a party to the submission has fraudulentiy 
concealed material evidence from the arbi- 
trator, or has wilfully misled or deceived 
him; 

(i,) If new evidence which could not by reasonable 
diligence have been procured and tendered 
at the reference has been discovered, and 
there has been surprise. 
(2.) The circumstance that the arbitrator is or not in- 
debted to one of the parties is not of itself an interest 
within sub-section one (c) of this section. 

98. If a valid part of an award be divisible and 
separable from the invalid, the former part may be 
supported, and the latter part may be set aside. 

But if the invalid part be not divisible and separable 
from the valid, the whole award may be set aside. 

99. The Court shall not set aside an award which is, 
by reason of the revocation of the arbitrator's authority, 
or otherwise, wholly null, and which cannot be in any 
way enforced without an action being brought or an 
application being made to the Court. But the Court 
may set aside such award if it might be enforced without 



AKBITEATION BILL. 179 J 



; 



an action being brought or an application being made to 

the Court. 

100. An award shall not, at the instance of a party to Award not set 

a submission in favour of whom a mistake has been made of party bene- 
fited by mistake. 

Bradshaw's 
arbitration, 
12 Q. B: 5G2. 



by the arbitrator, be set aside on account of such mistake. 



Time for applying to tet aside Award, 

101. — (1.) An application to set aside an award may Time for making 

be made at any time before the last day of the sitting set aside awaiu. 

next after such award has been made and published to % R'i!';^in re 

the parties, but not after such time, unless the Court or Hospibld "54 

Judge direct otherwise. ^- ^' ^* ®* ^^^• 

(2.) Except in the case of a reference by order of J^l^j ^ ^ 

Court, no application shall be made under the last pre- ^f- 83i. 
ceding section, unless the submission has been made a 
rule of Court. 

Appeal in GompuUory Referents. 
102. — (1.) Any party to any compulsory order of Appeal from 

\ t* 1 1 »n » t award on ccmj- 

reference may appeal from the award or certificate of the pnisory refer- 

f , , T . /. ence, O. 09, 

arbitrator or referee : and on the appbcation of any party r. 3; 47 & 48 
the Court may set aside the award on any ground on 
which the Court might set aside the verdict of a jury. 

(2.) Such appeal, if in the Queen^s Bench Division, 
shall be to a Divisional Court, which shall have power to 
set aside the award or certificate, or to remit all or any 
part of the matters in difference to the arbitrator or 
referee, or to make any order with respect to the award 
or certificate, or all or any of the matters, that may be 
just. 

(3.) The decision of the Divisional Court shall be 47&48Vict. 
final, unless special leave shall be given by such Court 
to appeal to the Court of Appeal. 

Remitting an Award, 
103. An award shall not be remitted to the arbitrator When award 

!;• may be remitted. 

N 2 



i 
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Power of Court 
to remit. 

17 & 18 Vict, 
c. 125, 8. 8. 



Hodgkinson v. 
Femie, 8 C. B. 
N. S. 189 ; 
HoUoway v. 
Francis, 9 C. B. 
N. 8. 559 ; Dinn 
V. Blake, L. R. 
10 C. P. 389. 

Power of arbi- 
trator when 
award remitted. 

McRaev. 
McLean, 2 E. & 
B. 946. 

When award 
most be made. 

17 & 18 Vict. 
c. 125, s. 15. 



Hearing 

additional 

evidence. 

Nickalls v. 
Warren, 6 Q. B. 
615. 

Morris's Arbi- 
tration, 6 £. & 
a 888. 

Howett V. 
Clements, 
1 C. B. 128. 



No rule nisi in 
applications to 
set aside awards. 
O. 52, r. 2. 



O. 52, r. 4. 



unless with the consent of the parties, or unless the Bub- 
miasion provides for the award being remitted, or unless 
as herein-after stated. 

104. — (1.) The Court shall have power at any time, 
and from time to time, to remit to the reconsideration and 
redetermination of an arbitrator the award, or any of 
the matters referred, upon such terms as to costs and 
otherwise as may seem proper to the Court. 

(2.) The Court shall not remit the award or said 
matters unless upon the same grounds as those upon 
which an award may be set aside. 

105. An arbitrator to whom an award is remitted 
shall have the same powers and duties as he had under 
the submission, unless so far as the order remitting the 
award modifies them. 

106. An arbitrator to whom an award is remitted 
under section 104 of this Act shall make his award 
under his hand, unless the order referring the award 
state a different limit of time within three months after 
the order, or after he shall have been called upon to act 
by a notice in writing by any party to the submission. 

107. — (1.) An arbitrator to whom an award is remitted 
shall hear and receive additional evidence tendered to 
him on the matters remitted, provided they be such as 
require evidence. 

(2.) If the award be remitted for a specific purpose, 
not requiring the exercise of judgment or discretion, 
such as correcting a clerical error or technical defect, 
and not in order to alter the substance of the award, the 
arbitrator need not hear evidence, or give notice to the 
parties to attend. 

108. — (1.) No application for a rule nisi shall be 
made in an application to set aside, remit, or enforce 
an award. 

(2.) Every notice of motion to set aside, remit, or 
enforce an award shall state in general terms the grounds 
of the application, and where any such motion is founded 



ABBITBATION 3ILL. ]81 

on evidence by affidavit, a copy of any affidavit intended 
to be used shall be served with the notice of motion. 

Effect of Awards. 



con- 



clusive between 



109. An award shall, until it be set aside, be Awarti 

clnsive •^vi. < 

final and binding in all civil proceedings between the the parties. 
parties to the reference and those claiming under them ^SomsoV' 
as to all matters in difference referred to and brought as \^^^ l}^ • 
such to the notice of the arbitrator. ?l7®i^?"'i^ ^• 

& p. 714 ; R. V. 

110. Executors or administrators who are parties to a Fontaine 

. . , Moreau, 11 Q. B. 

submission of claims against the deceased shall be liable to 1028. 
pay a sum of money if so directed by an award, whether SrTiSbieto^ 
they have assets or not, unless the submission states that J^^ J^^'® °® 
it is not to be taken as an admission by the executors or Worthington v. 

Barlow 7 T R 

administrators of assets, in which case they shall not be so 463 ; Pearson v. 
liable unless the award finds that there are assets, and ^"^' •> . . • 
then not beyond the amount thereof. 

111. An award shall not pass the property in realty Award does not 

nass DroDertv 

or personalty as to the title to which the arbitrator in ' * ' 

his award determines. But where the title is so deter- 
mined the parties to the submission shall be estopped 
from denying the title so determined. 

112. A direction in an award that one party to a sub- Award creates 
mission shall pay a simi of money to another party 

thereto, or that a sum of money is due from the one to 
the other, shaU create a debt due and payable. 



PAKT V. 

Enforcing an Award. 



Enforcing an Award by Action, 

113. — (i.) An award which directs something to be Action on an 
done or suffered by, or imposes a duty upon, a party to ^^^i q^^^ 
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Light Oo. V. 
BroftdbeBt, 7 H. 
of L. 600. 
Wharton V. 
King, 1 Mood, 
ft Rob. 96; 
Lievesley v. 
Gilmore, L. R. 
1 C. P. 570. 

Award a defence 
to an action. 

Farkes v. 
Smith, 15 Q. B. 
297; Gommings 
V. Heard, L. R. 
4Q. R669; 
Whitehead v. 
Tattersal), 1 A. 
& £. 491. 



Allen V. Milner, 
2 C. & J. 47. 



Defences to 
action on an 
award. 

Brown V. 
Brown, 1 Vem. 
156 ; Emery v. 
Wase, 6 Ves. 
846 ; Lingood v. 
EAde, 2 Atk. 
501 ; Sackett v. 
Owen, 2 C!hit. 
39. 



a submission, may be enforced by an action against such 
party, 

(2.) An action shall lie on an award, if the submission 
be by judge's order made by consent. 

114.^1.) An award shall be a defence to an action if 
the arbitrator in his award finds that the alleged cause 
of action does not exist, or gives or awards to the 
plaintiff, or finds that he has, a different cause of action 
from that sued upon or alleged, or directs something to 
be done different in kind from, and in substitution of, 
the original cause of action, or awards a fixed sum in a 
claim for unliquidated damages ; and an award shall be 
a defence to so much of an action as is a claim or 
demand in excess of what the arbitrator finds due. 

(2.) An award and the performance or tender of per- 
formance of the direction in an award, shall be a defence 
to an action with respect to matters in difference deter- 
mined by such award, if the award directs something to 
be done of the same nature as the plaintiff's original 
claim or demand in the reference. 

115. — (1.) An award shall be null and void in the 
following cases : — 

(a.) When made without authority, or when the 
authority has been properly revoked before 
the award has been made ; 

(6.) Where the provisions of section 71 have not 
been complied with, provided that such non- 
compliance has not been permitted or com- 
pliance waived by the party objecting ; 

(c.) Where the authority has not been followed, as 
where the submission was so that the award 
be of all matters in difference, and some 
matter or matters is or were not determined ; 

(d.) Where such an award is not final and certain ; 

(e.) Where the authority has been exceeded : Pro- 
vided that where the authority has been 
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exceeded, and it does not appear that the 
benefit given by that part of the award is the 
consideration, or the cause, of some other 
part of the award, then the award shall be 
void for such excess only. 
(2.) An award shall be void for any such cause as in 
this section mentioned when its objection 
appears on the face of the award, and in the 
event of its not so appearing, if any such 
cause is shown by evidence. 

116. An award may be enforced on the application of specific per- 

*' *•*• fonnance. 

one of the parties to the reference by a judgment or Biackettv 
order for specific performance when the award is such T^'^f- 
that if agreed to by the parties to the submission it L^^tco.^^^ 
might be specifically enforced by the Court ; or it may ?^*^f®L*600, 
be enforced by an injunction if in an action the verdict 
or decision of the Court might have been enforced by an 
injunction. 

Enforcing an Award hy Attachmewt. 

117. An award made in pursuance of a submission When award 
which has been made a rule of Court, or in pursuance of by attachment. 
an order under section 15 of this Act, may, on the f^o^slf' 
application of a party to the arbitration, or of his per- 
sonal representatives, except when the reference is of an 

miction which has abated, be enforced by a writ of attach- 
ment against : 

(a.) Any party to the arbitration refusing or wil- 
fully neglecting to perform the directions in 
the award, or any of them : 

(6.) Any party who, being liable under an award to Hicks v. 

pay or contribute to the payment of an iB-'SV^is. 
arbitrator's fees or remuneration or expenses, 
refuses or wilfully neglects to pay or contri- 
bute to the payment of the same 
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EddaOe V. Viaser, 
L. R. 13 Ch. D. 
421. 



O. 42, r. 6. 



O. 42, r. 7. 



Persons not to 
be attached. 



Walker V. 
Grosvenor, 
7 T. R 171. 

Catmar V. 
Knatchball, 
7 T. R. 448. 

Mackenzie r. 
81igo, &c., Ry. 
Ck). 9 C. B. -250. 

Tyler v. Jones, 
8B. &G. 144; 
Joseph V. 
Webster, 1 Riis. 
& M. 490. 



CJorpe V. Olyn, 
3 B. & Ad. 801. 



in the following cases : 

(a.) If the award directs the payment of money or 
costs in cases within the exceptions specified 
in the Debtors Act, 1869 (32 & 33 Vict. c. 62) : 

(6.) If the award directs the recovery of any other 
property than land or money ; 

(e,) If the award directs any party to the submis- 
sion to do any act other than the payment 
of money or to abstain from doing any act. 

118. No writ of attachment to enforce an award shall 
issue against 

(a.) A peer of the realm ; 

(b.) A member of the House of Commons ; 

(c) A corporation aggregate ; 

(d.) Trustees or the executors or administrators of 
a party to the submission, though the sub- 
mission states that, in the event of the death 
of one or more of the parties, the award shall 
bind his representatives, unless the executors 
or administrators are personally liable, or 
unless, when ordered by an award to pay out 
of assets which are in hand, they refuse to pay ;. 

(e.) The ofi&cer of a joint stock company authorised 
to sue or be sued on its behalf. 



CircomstaneeH 
in which attach- 
ment shall not 
be issued. 

Badley v. Love- 
day, 1 B. & P. 
81 ; Faull v. 
Panll, 2 Dow. 
840. 

Bailing r. 
Matchett, 
Willes, 215. 

In re Skeete, 
7 Dow. 618. 



Pedley r. 
^Qtti^Rrd, 7 T. R. 



119. No writ of attachment to enforce an award shall 
issue 

(a.) Pending an action on the award, unless the 
plaintiff undertake to discontinue the action 
and pay the costs, or pending proceedmgs to* 
set aside the award ; 

(6.) On the application of any person not a party to 
the submission, though a direction in the 
award to pay to such person may be valid ; 

(c.) If there be a defect invalidating the award ap- 
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parent on the foce thereof, though the time 

for moving to set aside the award has expired ; 
(d,) If the disobedience or non-performance com- Hilton v. Hoi)- 

plained of be previous to the submission being 66. * 

made a rule of Court, or if the disobedience 

be not wilful ; 
(«.) If the validity of the award be reasonably doubt- 5if]^^"^3 ii & 

ftd, or if the performance of the award be w. 722. 

legally impossible, or would render the party 

performing it liable to an action ; 
(/.) Unless the duty to be performed be distinctly Edgeii v.Bam- 

defined by the award, and unless the award 634 ; Graham r, 

•^ ' Darcey, 6 C. B. 

contain an express direction or order to. pay a 537 ; Bowen v. 

^ .1 Bowen, 31 L. J. 

sum of money or perform a certain duty ; q. b. 193. 
(^.) If there be a bond fide claim of set-oflf, which ^^^^3^^ j. 

could not be dealt with in the reference, or Q- b. 260. 

a counterclaim for a sum equal to or greater 

than the sum, if any, which the award directs 

to be paid ; 
(L) If any condition precedent to the performance 

of the directions in the award have not been 

performed ; 
(i.) If the disobedience complained of be the non- J^'^J^^'j^^^'^^ 

payment of interest which has accrued due 

since the making of the award. 

120. — (1.) No writ of attachment to enforce an award Conditions on 

^ ' which attach.- 

Shall issue unless '"ent shall issue. 

(a.) The submission be by order of the Court or 

made a rule of Court ; 
(b.) Copies of the rule of Court and award, and, if r. v. caivert, 

2C&M 189 

the attachment be sought for non-payment of Lioyd v. Harris, 
taxed costs, of the master's allocatur, be per- 
sonally served upon or tendered to the party 
sought to be attached, and unless at the time 
of such service or tendering the originals of 
such copies be shown to such party ; 
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Hemsworth v. 
Brian, 1 C. B. 
131. 

Inman «. Hill, 
4M. ftW. 7; 
Hare v. Fleay. 
lie. B. 472; 
fitrutb V. Bogera, 
7 Taunt 212. 



Laugher v. 
Laugher, 1 C. 
& J. 898. 



(e.) Upon the party sought to be attached an exact 
demand to perform the directions in the 
award be made by the applicant or his agent 
authorised by power of attorney, or by his 
solicitor if the disobedience or non-perform- 
ance complained of be non-payment of costs 
which the solicitor is entitled to receive, or 
if the award direct payment to the applicant 
or his solicitor ; 

(rf.) A copy of the power of attorney, if any, autho- 
rising the agent to make such demand, be 
served upon or tendered to the person sought 
to be attached ; 

(«.) An affidavit of the due execution of the agent's 
power of attorney, if any, and deposing a« to 
the date of the making of the award, and 
stating, if the award be made after the time 
for making it, that the time was duly en- 
larged, and that notice of the enlargement 
was duly given to the person sought to be 
attached, and that the requirements (6), (c), 
and (d) of this section were complied with, is 
produced ; 

(/.) The original award is produced. 



f1 



Tebhutt V. 
Ambler, 2 Dow. 
N. S. 671 ; 
Kenyon v. Qray- 
8on, 2 Smith, 61. 

Motions for rule 
nisi. 

O. 62, rr. 2, 3. 



Imprisonment 
not a relief from 
perfonnance of 
4iwai'<l. 
R. r. Hems- 
worth, 3 C. B. 
63. 



(2.) An agent authorised to demand the performance 
of other acts or duties than the payment of money need 
not be authorised by a power of attorney. 

121. No motion or application for a rule nisi or order 
to show cause shall be made for attachment to enforce an 
award. But no such motion or application shall be made 
without previous notice to the parties to the reference. 

122. A person against whom a writ of attachment 
has issued, and who has been imprisoned under the same, 
shall not thereby be relieved from performance of the 
directions in the award or liability under it. 



I _ 
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Order for Payment 

123. An order to pay money in an award under an order ^^l^^^^^^ 
of the Court or a submission which has been made a rule of °' ^^^• 
CJourt may be enforced against all persons bound thereby, i & 2 vict.'c 
in the same manner as a judgment to the same effect, and jonel' J.^' 

it shall not be necessary to make any demand thereof, but 4 E.*m'.' 
the persons so ordered shall be bound to obey such order, 
upon being duly served with the same, without demand. 

Setting aside Judgment on Atoard, 

124. A judgment signed on an award may be set aside, ^dml^**^^ 
(a.) If the arbitrator be not authorised to order Doe d. Body r. 

.J . . 1 • 1 Cox, 16 L. J. 

judgment to be signed ; q. b. 317. 

(6.) If there be any irregularity in signing judgment ; S.^gJ^ 4*Eaat 
(c.) If there be any defects apparent on the face of sio. 

thp awawl Tioed. Madkins 

Tine awaro. ^ Homer, 8 

A. & E 235 

125. A motion to set aside a judgment signed upon an r^^^ f^^ moving 
award on the groimd of irregularity shall be made within j^^mient^ 

a reasonable time after thejudgment is signed, and before 
any step has been taken with knowledge of the irregu- 
larity ; but a motion to set aside the judgment as void 
may be made at any time. 

Possession of Lands. 

126. If an award made in pursuance of a submission Possession of 

•*^ lands. 

which has been or may be made a rule of Court directs 17 & ig vict, 
that possession of land or tenements shall be delivered to ®* ^^* ^ ^^' 
any party, either forthwith or at any future time, or that 
any such party is entitled to the possession of any such 
lands or tenements, the Court may order any party to the 
submission who is in possession of the land or tenements, 
or any person claiming under or put in possession since 
the date of the submission, to deliver possession to the 
person entitled thereto pursuant to the award. 

The order shall have the effect of a judgment in an 
action for the recovery of land against every person named 
in it, and execution may, in like manner, issue thereon. 



1 
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Authority to 
award costs. 

Stratt r. Rogers, 
7 Taunt. 212. 



Wimhurst v. 
Barrow Ship- 
building Ck>., 
L. R. 2 Q. R D. 
388 ; Bell v. 
Postlethwaite, 
5 E. & B. 695. 
Kendrick v. 
Davies, Dow. 
003. 

Firth V. Robin- 
ton, 1 B. & C. 
277; Leggov. 
Young, 16, 626 ; 
Deere v. Kirk- 
house, 20 L. J. 
Q. B. 195. 
Richardson v. 
Worsley, 5 Ex. 
618. 

Costs of issues. 

Ellis V. Desilva, 
L. R. 6 Q. B. D. 
521 ; Rule v. 
Brj'de, 1 Ex. 151. 



Bradley v. 
Phelps, 6 Ex. 
897; Kelcey V. 
Stupples, 82 
L. J. Ex. 6. 

"Event of arbi- 
tration" defined' 

Goutard v. Carr, 

58 L. J. Q. B. 

.55; Fergusson 

V. Davison, 

L. R. 8 Q. B. D. 

470. 

Ellis v. Desilva, 






.r^ 



PART VI. 



.^ 



^ l27. 
costs. 



Costs. ^w, 

(1.) An arbitrator shall not give directions as to 



(a.) If the submission does not authorise the arbi- 
trator to give such directions ; 
(b.) If the reference is in pursuance of sect. 18 ; 
(c.) If the costs are to abide the event of the award. 

(2.) But an arbitrator to whom an action, or an action 
and other matters in difference, are referred, may, unless 
the contrary be stated in the order, give directions as to 
the costs of the action, but not as to the costs of the 
reference or award. 

(3.) If the costs of a reference are in the discretion of 
the arbitrator, he shall be boimd to give directions with 
respect to the same. 

128. If an action, or an action and a cormterclaim, or 
an action and other matters in diflference, be referred on 
the terms that the costs shall abide the event, and issue 
be joined, the event shall be taken distributively, and the 
arbitrator shall find specifically as to each issue, or the 
determination of the arbitrator as to each issue shall 
appear by necessary intendment, so as to determine the 
action, counterclaim, and other matters, if any, and 
enable the costs of each issue to be taxed. 

But the arbitrator need not find specifically if the 
costs are to be determined by him, or if issue be not 
joined. 

129. — (1.) When an action is referred on the terms 
that the costs of the action, reference, and award are to 
abide the event, the arbitrator shall have no power as to 
costs, and the party in favour of whom judgment would 
have been entered if the action had been tried in the 
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ordinary way by a Judge or Judge and jury shall be l. r. 6 q. b. d. 
entitled to the general costs of the action, and the party 
who succeeds on particular issues shall be entitled to the 
costs thereof. 

(2.) When an action and counterclaim, or an action Lund v. camp- 
and matters in difference, are referred on the terms stated 374 1 pearson v. 
in this section, the party who succeeds in general or on Sl^^^' ^^ ^* ^ 
the whole shall be entitled to the general costs of the 
action, reference, and award, and the party who succeeds 
on particular issues to the costs of such issues. 

130. Costs of an action referred shaU include — costs of action. 

(a.) The costs incurred up to the order of reference, 
but not the costs of the reference ; 

(6.) The costs of the reference when an action is Deere v. Kirk- 
referred under sect. 15 of this Act, and a q. b.i96. 
verdict is taken subject to a referance to 
an arbitrator authorised to give a certificate ; 

(c.) All costs incurred in a compulsory reference. Gaiatti v. wake- 

^ ^ r J field, L. R. 4 

131. — (1.) If the plaintiff shall recover in any manner sums recovered 

a sum less than twenty poimds in an action referred JJ^^s^®^*^ 

under sect. 15 or 18 of this Act, and founded on contract, so & si vict. 

or ten pounds in an action so referred and founded on 45 & 46 Vict. 

tort^ he shall not be entitled to any costs of suit unless Fe^sson v. 

the arbitrator, if authorised to certify that there was 8^Q7B."i)?^470* 
sufficient reason for bringing such action in the Superior 
Court, shall so certify, or unless the Court shall allow 
isnich costs. 

(2.) If an action be referred by consent on the terms Gaiatti r. Wake- 

field L R. 

that the costs of the action are to abide the event, and 4 e. '0.249. 
that the costs of the reference and award are in the dis- 
cretion of the arbitrator, the arbitrator may direct the 
costs of the reference and award to be paid to the 
plaintiff, though the plaintiff has recovered a sum less 
than twenty pounds in contract or ten pounds in tort. 

(3.) In the case of a plaintiff recovering a sum which stooke v. Taylor, 
is reduced by a set-off the plaintiff shall be deemed to 569. * 
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Taxation of 
costs. 

Shear v. Haira- 
dine, 7 Ex. 269. 

65 r. 15. 



recover only the balance ; but in the case of there being 
a counterclaim not within the statutes of set-off, the 
plaintiff shall be deemed to recover the sum recovered by 
him in the action. 

132. — (1.) A master or other officer of the High Court 
may tax the costs of a reference if the submission be by 
order of the Court or be made a rule of Court. 

(2.) Costs may be taxed on an award, notwithstanding 
that the time for setting aside the award has not elapsed. 



Abortive 
references. 

Harries v. 
Thomas, 2 
M. & W. 32. 



Evans v. Davies, 
3 Dow. 786. 



Waiver. 

Davies v. Price, 
34 L. J. Q. B. 8 ; 
Darnley v. 
London, C. & D. 
R. Co., L. R. 
2 E. & I. 43. 



PART VII.— SUPPLEMENTAL. 

Abortive References. 

133. — (1.) When a reference of an action is ineffectual 
or abortive, the action may be proceeded with, unless it 
was agreed at the time of the submission, or in the order 
of reference, that the action should be put an end to or 
be abandoned. The plaintiff shall not proceed with the 
action unless the verdict, if any, be set aside. 

(2.) When an action is referred, and a verdict is taken, 
and the sole matter in difference to be determined by the 
arbitrator is the amount of the defendant's liability, the 
Court may, in the event of the reference being ineffectual 
or abortive, allow the plaintiff to enter judgment and sue 
out execution if the defendant refuse to assent to a new 
arbitration. 

Waiver 

134. A party to an arbitration shall be deemed to 
waive any irregularity in the conduct of the arbitration 
or misconduct or disqualification on the part of the 
arbitrator by proceeding without protest and with fiill 
knowledge of the irregularity, misconduct, or disqualifica- 
tion, or by accepting with such knowledge any benefit 
under an award. 
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Commencement of Act, 

135. This act shall come into operation on the Commencement 
day of . ^'^*'*- 

Enactments repealed, 

136. The enactments described in the Second Schedule Enactments 
to this Act are hereby repealed, subject to the qualifica- ^^*^ 
tions mentioned in this Act and the Schedule. 

137. References in any Act or document to any enact- References ta 
ment repealed by this Act shall be construed as referring eiiacfmenta. 
to this Act. 

138. The repeal effected by this Act shall not affect — Saving, 

(a.) Anything done or suffered, or any right ac- 
quired, or duty or liability imposed or in- 
curred, before the conunencement of this 
Act; or 

(6.) The institution or prosecution to its legal 
termination of any legal proceeding or other 
remedy for ascertaining or enforcing liability 

Judge in Chambers, 

139. The powers and jurisdiction of the Court may, j^dge in 
subject to rules of Court, be exercised by a Judge in ^*™^"- 
Chambers. 

Application of this Act, 

140. The Queen may, from time to time, by Order in Application 
Council, direct that all or any part of this Act, or of any ^ ^^^ ^.^^ 
rules of Court made for the purpose of carrying into c- ^25, s. i05. 
effect this Act, or any enactment repealed by this Act, 

shall, with such modifications, if any, as may be deemed 
requisite, apply to any inferior Court of Record ; and 
any order so made may in like manner be varied or 
annulled. 
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Rotation of 
official referees. 

O. 36, r. 45. 



Indorsement of 
order with name 
of referee. 

O. 36. r. 46. 



Order to refer 
to a particular 
referee. 

O. 36, r. 47. 



SCHEDULE I. 
DUtHlmtion of Business of Official Referees, 

9 

1. The business to be referred to the official referees shall be 
distributed among them in rotation by the clerks to the registrars 
of the Supreme Court, Chancery Division, in the manner now 
used in the distribution of business among the conveyancing 
counsel of the Court. 

2. When an order shall have been made referring any business 
to the official referee in rotation, such order, or a duplicate of it, 
shall be produced to the registrar's clerk, whose duty it is to 
make such distribution as in the last section mentioned ; and 
such clerk shall (except in the case provided for by sect. 3 of 
this schedule) indorse on the reference a note specifying the name 
of the official referee in rotation to whom such business is to be 
referred ; and the order so indorsed shall be a sufficient authority 
for the official referee to proceed with the business so referred. 

3. The two last preceding sections are not to interfere with the 
power of the Court or a Judge to direct or transfer a reference to 
any one in particular of the official referees, where it appears to 
the Court or a Judge to be expedient ; but every such reference 
or transfer shall be recorded in the manner mentioned in 
Order LI., Eule 10, of the Supreme Court Rules, 1883, and a 
note to that effect be Indorsed on the order of reference or trans- 
fer ; and in case any such reference or transfer shall have been or 
shall be made to any one in particular of the referees, the clerk 
in making the distribution of the business according to such rota- 
tion shall have regard to any such reference or transfer. 



Trial before 
referee. 

O. 36, r. 48. 



Evidence and 
prnceflure 
l>ef()re referee. 

O. 33, r. 49. 



IHal before Referee. 

4. Where any cause or matter, or any question in any cause or 
matter, is referred to a referee, he may, subject to the order of the 
Court or a Judge, hold the trial at, or adjourn it to, any place 
which he may deem most convenient, and have any inspection or 
view, either by himself or with his assessors (if any), which he 
may deem expedient for the better disposal of the controversy 
before him. He shall, unless otherwise directed by the Court or 
a Judge, proceed with the trial de die in dlem^ in a similar 
manner to that followed in actions tried with a jury. 

5. Subject to any order to be made by the Court or Judge 
ordering the same, evidence shall be taken at any trial before a 
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referee, and the attendance of witnesses may be enforced by 
subpuena, and every sach trial shall be conducted in the same 
manner, as nearly as circumstances will admit, as trials are con- 
ducted before a Judge. 

6. Subject to any order as last aforesaid, the referee shall have Authority an4 

. , 1 . • power of refcre«- 

the same authority with respect to discovery and production of q 36 r 5(L 

documents, and in the conduct of any reference or trial, and the 

same power to direct that judgment be entered for any or either 

party, as a Judge of the High Court. 

7. Nothing herein contained shall authorise any referee to No power in 
commit any person to prison, or to enforce any order by attach- commit, 
ment or otherwise. O. M, r. 61. 

Report of Referee, 

8. The referee may, before the conclusion of any trial before Report of 
him, or by his report under the reference made to him, submit ^ «^ ,« 
any question arising therein for the decision of the Court, or * ' " 
state any facts specially, with power to the Court to draw infer- 
ences therefrom, and in any such case the order to be made on 

such submission or statement shall be entered as the Court may 
direct ; and the Court shall have power to require any explanation 
or reasons from the referee, and to remit the cause or matter, or 
any part thereof, for re-trial or further consideration to the same 
or any other referee ; or the Court may decide the questions 
referred to any referee on the evidence taken before him, either 
%vith or without additional evidence as the Court may direct. 

9. Whenever a report shall be made by a referee, he shall on Notice to pnriics 
the same day cause notice thereof to be given to all the parties to Jjjj^^*® * 

the trial or the reference before him by prepaid post letter q g^ j. 53^ 
directed to the address for service of each party, who shall in due 
course of post be deemed to have notice of such report. 

10. Where under the 19th section of this Act the report of the Adoption of re- 
referee has been made in a cause or matter, the further considera- ^nsideiation. 
lion of which has been adjourned, any party may, on the hearing o. 36, r. 54. 
of such further consideration, without notice of motion or sum- 
mons, apply to the Court or Judge to adopt the report, or without 

leave of the Court or a Judge give not less than four days* notice 
of motion, to come on with the further consideration, to vary the 
report or remit the cause or matter or any part thereof for re- 
hearing or further consideration to the same or any other 
referee. 

11. Where under the 19th section of this Act the report of Adoption, ftc., 
the referee has been made in a cause or matter, the further con- **^^5^*^ 

O. 36, r. 55^ 
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Dnty of ofBcial 
referee to hear 
and determine. 

47 & 48 Vict. 
c 61, s. 11. 



Wrong Jndgroent 
l>y jreferee. 

O. 40, r. 6. 



{''ettfng down 
HiotJon for 
.indgment. 

O. 40, r. 2. 



fflderation of which has not been adjourned, any party may by an 
eight days' notice of motion apply to the Court to adopt and cany 
into effect the report of the referee, or to vary the report, or to 
remit the cause or matter or any part thereof for re-hearing or 
further consideration to the same or any other referee. 

12. Whenever the parties to any submission in writing have 
agreed that the matters in difference shall be referred to any 
official referee, any such referee to whom application is made 
shall, subject to any order of the Court or Judge as to transfer or 
otherwise, hear and determine the matters. 

13. Where at a trial by a referee he has directed that any 
judgment be entered, any party may move to set aside such judg- 
ment, and to enter any other judgment, on the ground that upon 
the finding as entered the judgment so directed is wrong : Pro- 
vided that in the Queen's Bench Division such motion shall be 
made to a Divisional Court. 

14. Where at the trial the referee abstains from directing any 
judgment to be entered, the plaintiff may set down a motion for 
judgment. If he does iiot set down such a motion and give 
notice thereof to the other parties within ten days after the trial, 
any defendant may set down a motion for judgment, and give 
notice thereof to the other parties. 
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EKACTMBNTS REPEALED. 



9 Will. III. C. 15. 9 Will. III., C. 15. 

a & 4 Will. IV. 3 & 4 Will. IV., c. 42, in part ; namely, sects. 39 to 41, 

inclusive. 

17 & 18 Vict. c. 125, in part ; namely, sects. 3 to 17, inclusive, 
36 k 37 Vict. c. 66, in part ; namely, sects. 56 to 59, inclunve* 



e.42. 

17 & 18 Vict. 
c. 125. 



3fl & 37 Vict. 
c. 0C. 



7^.., 

■^ 
r ^ 



■\ 



^o 



k. 



V 



V 



v.. 
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STATUTES EELATING TO ^ .^ 



AEBITEATION. P 



O 
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9 & 10 Will. III. c. 15. S ^ 

An Act for detetmining differences hy ArbkraJtion, 

Sect. 1. Whereas it hath been found by experience 
that references made by rule of Court have contributed 
much to the ease of the subject in determining 
of controversies because the parties become thereby , 

obliged to submit to the award of the arbitrators, under 
the penalty of imprisonment for their contempt, in case 
they refuse submission ; now for promoting trade and 
rendering the awards of arbitrators the more effectual in 
all cases for the final determination of controversies 
referred to them by merchants and traders, or others, 
concerning matters of account or trade, or other matters : 
Be it enacted by the King's most excellent Majesty, by 
and with the advice and consent of the Lords spiritual 
and temporal and Commons in Parliament assembled, 
and by authority of the same, that from and after the 
11th day of May, which shall be in the vear of our Lord Merchants and 

•^ •" " . traders, &c., 

one thousand six hundred and ninety-eight, it shaU and "wy agree that 

-,^.__ __ _. , , 1,1 ^^^^r submission 

may be lawful for all merchants and traders, and others, to award may 

J . . ^ , , ., 1 be made rule 

desinng to end any controversy, suit, or quarrel, or of court 
controversies, suits, and quarrels, for which there is no 
other remedy but by personal action or suit in equity, 
by arbitration, to agree that their submission of their 
suit to the award or umpirage of any person or persons 
should be made a rule of any of His Majesty's Courts of" 
Record which the parties shall choose; and to insert Such their 
such their agreement in their submission, or the condition be inserted iu 
of their .bond or promise, whereby they oblige themselves 

o 2 
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Hemsworth v. 
Brian, 1 C. B. 
131. 

Inmanv. Hill, 
4M. AW. 7; 
Hare v. Fleay, 
lie. B. 472; 
Stratt V. Rogers, 
7 Taunt. 212. 



Laugher v. 
Laugher, 1 C. 
&. J. 898. 



(c.) Upon the party Bought to be attached an exact 
demand to perform the directions in the 
award be made by the applicant or his agent 
authorised by power of attorney, or by his 
solicitor if the disobedience or non-perform- 
ance complained of be non-payment of costs 
which the solicitor is entitled to receive, or 
if the award direct payment to the applicant 
or his solicitor ; 

(d,) A copy of the power of attorney, if any, autho- 
rising the agent to make such demand, be 
served upon or tendered to the person sought 
to be attached ; 

(e.) An affidavit of the due execution of the agent's 
power of attorney, if any, and deposing as to 
the date of the making of the award, and 
stating, if the award be made after the time 
for making it, that the time was duly en- 
larged, and that notice of the enlargement 
was duly given to the person sought to be 
attached, and that the requirements (6), (c), 
and (d) of this section were complied with, is 
produced ; 

(/.) The original award is produced. 



Tebbutt V. 
Ambler, 2 Dow. 
N. 8. 671 ; 
Kenyon v. Gray- 
son, 2 Smith, 61. 

Motions for rule 
nisi. 

O. 52, rr. 2, 3. 



Imprisonment 
not a relief from 
perfoniiancc of 
award. 
R. V. Hems- 
worth, 3 C. B. 
63. 



(2.) An agent authorised to demand the performance 
of other acts or duties than the payment of money need 
not be authorised by a power of attorney. 

121. No motion or application for a rule nisi or order 
to show cause shall be made for attachment to enforce an 
award. But no such motion or application shall be made 
without previous notice to the parties to the reference. 

122. A person against whom a writ of attachment 
has issued, and who has been imprisoned under the same, 
shall not thereby be relieved from performance of the 
directions in the award or liability under it. 
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Order for Payment, 

1 23. An order to pay money in an award under an order 2u^l»^a^&nt 
of the Court or a submission which has been made a rule of <>' ^^^'*- 

O 42 IT 1 24. 

Court maybe enforced against all persons bound thereby, i *& 2'vict.'c. 
in the same manner as a judgment to the same effect, and jones v. ' 
it shall not be necessary to make any demand thereof, but & Km^.' ^^ ^' 
the persons so ordered shall be bound to obey such order, 
upon being duly served with the same, without demand. 

Setting aside Judgment on Award, 

124. A judgment signed on an award may be set aside, j^udgSInt ^^ 
(a.) If the arbitrator be not authorised to order Doe d. Body r. 

.J ill • 1 Cox, 16 L. J. 

judgment to be signed ; q. b. 817. 

(6.) If there be any irregularity in signing judgment; S-^^'^T'e- *. 
(c.) If there be any defects apparent on the face of sio. 

■i-l^r> A«r»«.^ Doe d. Madkins 

the award. ^. Homer, 8 

A- & E 235 

125. A motion to set aside a judgment signed upon an Time for moving 
award on the ground of irregularity shall be made within fX^l^" 

a reasonable time after thejudgment is signed, and before 
any step has been taken with knowledge of the irregu- 
larity ; but a motion to set aside the judgment as void 
may be made at any time. 

Possession of Lands, 

126. If an award made in pursuance of a submission Possession of 

•*^ lands. 

which has been or may be made a rule of Court directs 17 & ig vict. 
that possession of land or tenements shall be delivered to ®' ^^^' ^' ^^' 
any party, either forthwith or at any future time, or that 
any such party is entitled to the possession of any such 
lands or tenements, the Court may order any party to the 
submission who is in possession of the land or tenements, 
or any person claiming imder or put in possession since 
the date of the submission, to deliver possession to the 
person entitled thereto pursuant to the award. 

The order shall have the effect of a judgment in an 
action for the recovery of land against every person named 
in it, and execution may, in like manner, issue thereon. 
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Authority to 
award costs. 

Strutt V. Rogers, 
7 Taunt. 212. 



Wimhurst i\ 
Barrow Ship- 
building Co., 
L. R. 2 Q. B. D. 
833 ; Bell v. 
Postlethwaite, 
5 E. & B. 695. 
Kendrick v. 
Davies, Dow. 
693. 

Firth V. Robin- 
son, 1 B. & G. 
277; Leggov. 
Y'oung, 16, 626 ; 
Deere v. Kirk- 
house, 20 L. J. 
Q. B. 195. 
Richardson v. 
Worsley, 6 Ex. 
613. 

Costs of issues. 

Ellis V. Desilva, 
L. R. 6 Q. B. D, 
521 ; Rule v. 
Bryde, 1 Ex. 151. 



Bradley f . 
Phelps, 6 Ex. 
897 ; Kelcey v. 
Stupples, 32 
L. J. Ex. 6. 

"Event of arbi- 
tration" defined' 

Ooutard v. Garr, 

63 L. J. Q. B. 

.65 ; Fergusson 

V. Davison, 

L. B. 8 Q. B. D. 

470. 

Ellis V. Desilvai 



.^^ 
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PART VI. 

Costs. 
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"S ];27. — (1.) An arbitrator shall not give directions as to 
costs. 

(a.) If the submission does not authorise the arbi- 
trator to give such directions ; 
(b,) If the reference is in pursuance of sect. 18 ; 
(c.) If the costs are to abide the event of the award. 

(2.) But an arbitrator to whom an action, or an action 
and other matters in difference, are referred, may, unless 
the contrary be stated in the order, give directions as to 
the costs of the action, but not as to the costs of the 
reference or award. 

(3.) If the costs of a reference are in the discretion of 
the arbitrator, he shall be boimd to give directions with 
respect to the same. 

128. If an action, or an action and a counterclaim, or 
an action and other matters in difference, be referred on 
the terms that the costs shall abide the event, and issue 
be joined, the event shall be taken distributively, and the 
arbitrator shall find specificaUy as to each issue, or the 
determination of the arbitrator as to each issue shall 
appear by necessary intendment, so as to determine the 
action, counterclaim, and other matters, if any^ and 
enable the costs of each issue to be taxed. 

But the arbitrator need not find specifically if the 
costs are to be determined by him, or if issue be not 
joined. 

129. — (1.) When an action is referred on the terms 
that the costs of the action, reference, and award are to 
abide the event, the arbitrator shall have no power as to 
costs, and the party in favour of whom judgment would 
have been entered if the action had been tried in the 
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ordinary way by a Judge or Judge and jury shall be l. r 6 q. b. d. 
entitled to the general costs of the action, and the party 
who succeeds on particular issues shall be entitled to the 
costs thereof. 

(2.) When an action and counterclaim, or an action Lund v. camp- 
and matters in difference, are referred on the terms stated 374 • pearson v 
in this section, the party who succeeds in general or on ^^- ''^■'^ 
the whole shall be entitled to the general costs of the 
action, reference, and award, and the party who succeeds 
on particular issues to the costs of such issues. 

130. Costs of an action referred shall include — costs of action. 

(a.) The costs incurred up to the order of reference, 
but not the costs of the reference ; 

(h,) The costs of the reference when an action is Deere «. Kirk- 
referred under sect. 15 of tiiis Act, and a q. B.195. 
verdict is taken subject to a referance to 
an arbitrator authorised to give a certificate ; 

(c) All costs incurred in a compulsory reference. Gaiatti v. wake- 

Ex. D. 240. 

131. — (1.) If the plaintiff shall recover in any manner sums recovere<i 
a sum less than twenty poimds in an action referred Soun^s^^'^*^ 
under sect. 15 or 18 of this Act, and founded on contract, so & si vict. 
or ten pounds in an action so referred and foimded on 45 & 46 Vict, 
tort, he shall not be entitled to any costs of suit unless FergoMon v. 
the arbitrator, if authorised to certify that there was s^q^^b.'d. 470.' 
sufficient reason for bringing such action in the Superior 
Court, shall so certify, or unless the Court shall allow 
such costs. 

(2.) If an action be referred by consent on the terms Gaiatti «. wake- 
that the costs of the action are to abide the event, and 4E. d.'249. 
that the costs of the reference and award are in the dis- 
cretion of the arbitrator, the arbitrator may direct the 
costs of the reference and award to be paid to the 
plaintiff, though the plaintiff has recovered a sum less 
than twenty pounds in contract or ten pounds in tort. 

(3.) In the case of a plaintiff recovering a sum which stooke v. Taylor, 
is reduced by a set-off the plaintiff shall be deemed to 569. ' 
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Taxation of 
eoatfl. 

Bhear v. Ham\> 
dine, 7 fix. 2(59. 

65 1. 15. 



recover only the balance ; but in the case of there being 
a counterclaioi not within the statutes of setK>ff, the 
plaintiff shall be deemed to recover the sum recovered by 
him in the action. 

132. — (1.) A master or other officer of the High Court 
may tax the costs of a reference if the submission be by 
order of the Court or be made a rule of Court 

(2.) Costs may be taxed on an award, notwithstanding 
that the time for setting aside the award has not elapsed. 



Abortive 
referen<M*H. 

Harries v. 
Thomas, 2 
M. k W. 82. 



Evans v. Davles, 
8 Dow. 786. 



Waiver. 

Davies v. Price, 
34 L. J. Q. B. 8 ; 
Darnley r. 
London, 0. & D. 
R. Co., L. R. 
2 £. & I. 43. 



PART VII.— SUPPLEMENTAL. 
Abortive References, 

133. — (1.) When a reference of an action is ineffectual 
or abortive, the action may be proceeded with, unless it 
was agreed at the time of the submission, or in the order 
of reference, that the action should be put an end to or 
be abandoned. The plaintiff shall not proceed with the 
action unless the verdict, if any, be set aside. 

(2.) When an action is referred, and a verdict is taken, 
and the sole matter in difference to be determined by the 
arbitrator is the amoimt of the defendant's liability, the 
Court may, in the event of the reference being ineffectual 
or abortive, allow the plaintiff to enter judgment and sue 
out execution if the defendant refuse to assent to a new 
arbitration. 

Waiver 

134. A party to an arbitration shall be deemed to 
waive any irregularity in the conduct of the arbitration 
or misconduct or disqualification on the part of the 
arbitrator by proceeding without protest and with full 
knowledge of the irregularity, misconduct, or disqualifica- 
tion, or by accepting with such knowledge any benefit 
under an award. 
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Commencement of Act, 

135. This act shall come into operation on the Commencement 
day of . ^^^^*- 

Enactments repealed, 

136. The enactments described in the Second Schedule Enactments 
to this Act are hereby repealed, subject to the qualifica- 

tions mentioned in this Act and the Schedule. 

137. Keferences in any Act or document to any enact- References to 
ment repealed by this Act shall be construed as referring Sjactm^nta- 
to this Act. 

138. The repeal effected by this Act shall not affect — Saving, 

(a.) Anything done or suffered, or any right ac- 
quired, or duty or liability imposed or in- 
curred, before the commencement of this 
Actj or 

(6.) The institution or prosecution to its legal 
termination of any legal proceeding or other 
remedy for ascertaining or enforcing liability 

Judge in Chambers. 

139. The powers and jurisdiction of the Court may, judge in 
subject to rules of Court, be exercised by a Judge in ^*^*^^^^^ 
Chambers. 

Application of this Act, 

140. The Queen may, from time to time, by Order in Application 
Council, direct that all or any part of this Act, or of any ^ ^^^ ^,.^^ 
rules of Court made for the purpose of carrying into «. 125, s. 105. 
effect this Act, or any enactment repealed by this Act, 

shall, with such modifications, if any, as may be deemed 
requisite, apply to any inferior Court of Kecord; and 
any order so made may in like manner be varied or 
annulled. 
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notation of 
official referees. 

O. 36, r. 45. 



Indorsement of 
order with name 
of referee. 

O. 86, r. 46. 



Order to refer 
to a particular 
referee. 

O, 36, r. 47. 



SCHEDULE I. 
Distribution of Business of Official Referees, 

m 

1. The business to be referred to the official referees shall be 
distributed among them in rotation by the clerks to the registrars 
of the Supreme Court, Chancery Division, in the manner now 
used in the distribution of business among the conveyancing 
counsel of the Court. 

2. When an order shall have been made referring any business 
to the official referee in rotation, such order, or a duplicate of it, 
shall be produced to the registrar's clerk, whose duty it is to 
make such distribution as in the last section mentioned ; and 
such clerk shall (except in the case provided for by sect. 3 of 
this schedule) indorse on the reference a note specifying the name 
of the official referee in rotation to whom such business is to be 
referred ; and the order so indorsed shall be a sufficient authority 
for the official referee to proceed with the business so referred. 

3. The two last preceding sections are not to interfere with the 
power of the Court or a Judge to direct or transfer a reference to 
any one in particular of the official referees, where it appears to 
the Court or a Judge to be expedient ; but every such reference 
or transfer shall be recorded in the manner mentioned in 
Order LI., Bule 10, of the Supreme Court Bules, 1883, and a 
note to that effect be indorsed on the order of reference or trans- 
fer ; and in case any such reference or transfer shall have been or 
shall be made to any one in particular of the referees, the clerk 
in making the distribution of the business according to such rota- 
tion shall have regard to any such reference or transfer. 



Trial before 
referee. 

O. 36, r. 48. 



Evidence and 
procedure 
before referee. 

O. 3J, r. 49. 



Trial before Referee, 

4. Where any cause or matter, or any question in any cause or 
matter, is referred to a referee, he may, subject to the order of the 
Court or a Judge, hold the trial at, or adjourn it to, any place 
which he may deem most convenient, and have any inspection or 
view, either by himself or with his assessors (if any), which he 
may deem expedient for the better disposal of the controversy 
before him. He shall, unless otherwise directed by the Court or 
a Judge, proceed with the trial de die in diem^ in a similar 
manner to that followed in actions tried with a jury. 

5. Subject to any order to be made by the Court or Judge 
ordering the same, evidence shall be taken at any trial before a 
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referee, and the attendance of witnesses may be enforced by 
subpuena, and every sach trial shall be conducted in the same 
manner, as nearly as circumstances will admit, as trials are con- 
ducted before a Judge. 

6. Subject to any order as last aforesaid, the referee shall have Authority and 

. , •« . • power of refcre«- 

the same authority with respect to discovery and production of q so r S(L 

documents, and in the conduct of any reference or trial, and the 

same power to direct that judgment be entered for any or either 

party, as a Judge of the High Court. 

7. Nothing herein contained shall authorise any referee to No power in 
commit any person to prison, or to enforce any order by attach- commit, 
ment or otherwise. 0. 3«, r. 6i. 

Report of Referee, 

8. The referee may, before the conclusion of any trial before Report of 
him, or by his report under the reference made to him, submit ^ o- ' r- 
any question arising therein for the decision of the Court, or ' * ' 
state any facts specially, with power to the Court to draw infer- 
ences therefrom, and in any such case the order to be made on 

such submission or statement shall be entered as the Court may 
direct ; and the Court shall have power to require any explanation 
or reasons from the referee, and to remit the cause or matter, or 
ftny part thereof, for re-trial or further consideration to the same 
or any other referee ; or the Court may decide the questions 
referred to any referee on the evidence taken before him, either 
with or without additional evidence as the Court may direct. 

9. Whenever a report shall be made by a referee, he shall on Notice to p«riio» 
the same day cause notice thereof to be given to all the parties to ^JJ^i^'* 

the trial or the reference before him by prepaid post letter q^q ^ 53^ 
directed to the address for service of each party, who shall in due 
course of post be deemed to have notice of such report. 

10. Where under the 19th section of this Act the report of the Adoption of re- 
referee has been made in a cause or matter, the further considera- ^nsideiation. 
lion of which has been adjourned, any party may, on the hearing o. 3«, r. 54. 
of such further consideration, without notice of motion or sum- 
mons, apply to the Court or Judge to adopt the report, or without 

leave of the Court or a Judge give not less than four days' notice 
of motion, to come on with the further consideration, to vary the 
report or remit the cause or matter or any part thereof for re- 
hearing or further consideration to the same or any other 
referee. 

11. Where under the 19th section of this Act the report of Adoption, Jfcc., 
the referee has been made in a cause or matter, the further con- «f ^porton 

O. 36, r. 55^ 
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Dnty of official 
referee to hear 
and determine. 

47 & 48 Vict. 
c. 61, s. 11. 



Wronff judgment 
by referee. 

O. 40, r. 6. 



••"'ettfng down 
motion for 
judgment. 

0.40, r. 2. 



sideration of which has not been adjourned, any party may by an 
eight days' notice of motion apply to the Court to adopt and carry 
into effect the report of the referee, or to vary the report, or to 
remit the cause or matter or any part thereof for re-hearing or 
further consideration to the same or any other referee. 

12. Wheneyer the parties to any submission in writing hare 
agreed that the matters in difference shall be referred to any 
official referee, any such referee to whom application is made 
shall, subject to any order of the Court or Judge as to transfer or 
otherwise^ hear and determine the matters. 

13. Where at a trial by a referee he has directed that any 
judgment be entered, any party may move to set aside such judg* 
ment, and to enter any other judgment, on the ground that upon 
the finding as entered the judgment so directed is wrong : Pro- 
vided that in the Queen's Bench Division such motion shall be 
made to a Divisional Court. 

14. Where at the trial the referee abstains from directing any 
judgment to be entered, the plaintiff may set down a motion for 
judgment. If he does iiot set down such a motion and give 
notice thereof to the other parties within ten days after the trial, 
any defendant may set down a motion for judgment, and give 
notice thereof to the other parties. 



SCHEDULE IT. 



ENACTMENTS SEPEALED. 



9 wm. III. c. 15. 9 Will. ITL, C. 15. 

a& 4 Will. IV. 3 & 4 Will. IV., c. 42, in part ; namely, sects. 39 to 41, 

inclusive. 

17 & 18 Vict. c. 125, in part ; namely, sects. 3 to 17, inclusive, 
36 k 37 Vict. c. 66, in part ; namely, sects. 56 to 59, inclunve.. 



e.42. 

17 & 18 Vict. 
<5.126. 



36 & 37 Vict. 
e. GO. 
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STATUTES EELATING TO ^ ^ 
AEBITEATIOK ? '^ 




_^ <^ -^^z y 4^ 

9 & 10 Will. III. c. 15. M S^ 

An Act for determining differences by Arbitration, 

Sect. 1. Whereas it hath been found by experience 
that references made by rule of Court have contributed 
much to the ease of the subject in determining 
of controversies because the parties become thereby , 

obliged to submit to the award of the arbitrators, under 
the penalty of imprisonment for their contempt, in case 
they refuse submission ; now for promoting trade and 
rendering the awards of arbitrators the more effectual in 
all cases for the final determination of controversies 
referred to them by merchants and traders, or others, 
concerning matters of account or trade, or other matters : 
Be it enacted by the King's most excellent Majesty, by 
and with the advice and consent of the Lords spiritual 
and temporal and Commons in Parliament assembled, 
and by authority of the same, that from and after the 
11th day of May, which shall be in the vear of our Lord Merchants and 

'^ J^ - tradera, &c., 

one thousand six hundred and ninety-eight, it shall and may agree that 
may be lawful for all merchahts and traders, and others, to awarti may 

J . . j^ , . .. , be made rule 

desiring to end any controversy, suit, or quarrel, or of court 
controversies, suits, and quarrels, for which there is no 
other remedy but by personal action or suit in equity, 
by arbitration, to agree that their submission of their 
suit to the award or umpirage of any person or persons 
should be made a rule of any of His Majesty's Courts of 
Record which the parties shall choose ; and to insert Such their 
such their agreement in their submission, or the condition be inserted iu 
of their bond or promise, whereby they oblige themselves 
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Hemsworth v, 
Brian, 1 C. B. 
181. 

Inmanv. Hill, 
4M. AW. 7; 
Hare v. Fleay, 
lie. B. 472; 
Stratt V. Rogers, 
7 Taunt. 212. 



Laugher v. 
Laugher, 1 C. 
& J. 898. 



(c.) Upon the party Bought to be attached an exact 
demand to perform the directions in the 
award be made by the applicant or his agent 
authorised by power of attorney, or by his 
solicitor if the disobedience or non-perform- 
ance complained of be non-payment of costs 
which the solicitor is entitled to receive, or 
if the award direct payment to the applicant 
or his solicitor ; 

(d.) A copy of the power of attorney, if any, autho- 
rising the agent to make such demand, be 
served upon or tendered to the person sought 
to be attached ; 

(e.) An affidavit of the due execution of the agent's 
power of attorney, if any, and deposing as to 
the date of the making of the award, and 
stating, if the award be made after the time 
for making it, that the time was duly en- 
larged, and that notice of the enlargement 
was duly given to the person sought to be 
attached, and that the requirements (6), (c), 
and (d) of this section were complied with, is 
produced ; 

(/.) The original award is produced. 



Tebbutt V. 
Ambler, 2 Dow. 
X. 8. 671 ; 
Kenyon v. Gray- 
son, 2 Smith, 61. 

Motions for rule 
nisi. 

O. 52, rr. 2, 3. 



Imprisonment 
not a relief from 
perfoniiance of 
award. 
R. i\ Hems- 
worth, 3 C. B. 
63. 



(2.) An agent authorised to demand the performance 
of other acts or duties than the payment of money need 
not be authorised by a power of attorney. 

121. No motion or application for a rule nisi or order 
to show cause shall be made for attachment to enforce an 
award. But no such motion or application shall be made 
without previous notice to the parties to the reference. 

122. A person against whom a writ of attachment 
has issued, and who has been imprisoned under the same, 
shall not thereby be relieved from performance of the 
directions in the award or liability under it. 
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Order for Payment 

123. An order to pay money in an award under an order ^^^l^f^^^^t 
of the Court or a submission which has been made a rule of °' ^^'^' 

O 42 IT 1 24« 

Court maybe enforced against all persons bound thereby, i & 2 vict/c. 
in the same manner as a judgment to the same effect, and jones v. 
it shall not be necessary to make any demand thereof, but & e.^5.' 
the persons so ordered shall be bound to obey such order, 
upon being duly served with the same, without demand. 

Setting aside Judgraefnt on Award, 

124. A judgment signed on an award may be set aside, j^Jd^nt ^^ 
(a.) If the arbitrator be not authorised to order Doe d. Body r. 

. J . . 1 • J Cox, 15 L. J. 

judgment to be signed ; q. b. 317. 

(6.) If there be any irregularity in signing judgment ; ^^^^ ^.^^^ 
(c.) If there be any defects apparent on the face of sio. 

.1 ji Doe (2. Madkins 

the award. v. Homer, 8 

A *» g 235 

125. A motion to set aside a judgment signed upon an Time for moving 
award on the groimd of irregularity shall be made within jSd^men'L^ 

a reasonable time after thejudgment is signed, and before 
any step has been taken with knowledge of the irregu- 
larity ; but a motion to set aside the judgment as void 
may be made at any time. 

Possession of Lands, 

126. If an award made in pursuance of a submission Possession of 

■■^ lands. 

which has been or may be made a rule of Court directs 17 & ig vict. 
that possession of land or tenements shall be delivered to ^' ^^^' "* ^^' 
any party, either forthwith or at any future time, or that 
any such party is entitled to the possession of any such 
lands or tenements, the Court may order any party to the 
submission who is in possession of the land or tenements, 
or any person claiming under or put in possession since 
the date of the submission, to deliver possession to the 
person entitled thereto pursuant to the award. 

The order shall have the effect of a judgment in an 
action for the recovery of land against every person named 
in it, and execution may, in like manner, issue thereon. 
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Anthority tt> 
award costs. 

Strutt V. Rogere, 
7 Taunt. 212. 



"Wimhnrst v. 
Barrow Ship- 
building Co., 
L. R. 2 Q. R D. 
333 ; Bell v. 
Postlethwaite, 
5 E. & B. 695. 
Kendrick v. 
Da vies, Dow. 
603. 

Firth V. Robin- 
son, 1 B. & C. 
277 ; Leggo v. 
Young, 16, 620 ; 
Deere v. Kirk- 
house, 20 L. J. 
Q. B. 195. 
Richardson v. 
Worsley, 5 Ex. 
613. 

Costs of issues. 

Ellis V. Desilva, 
L. R. 6 Q. B. D. 
621 ; Rule v. 
Brj'de, 1 Ex. 151. 



Bradley v, 
Phelps, 6 Ex. 
897; Kelceyr. 
Stupples, 32 
L. J. Ex. 6. 

"Event of arbi- 
tration "defined* 

Goutard v. Carr, 

53 L. J. Q. B. 

.65; Fergusson 

V. Davison, 

L. R. 8 Q. B. D. 

470. 

ISlUs V. Desilva, 
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PART VI. 



Costs. 



^ 



-»y 



'S \2,1. — (1.) An arbitrator shall not give directions as to 
costs. 

(a.) If the submission does not authorise the arbi- 
trator to give such directions ; 
(6.) If the reference is in pursuance of sect. 18 ; 
(c.) If the costs are to abide the event of the award. 

(2.) But an arbitrator to whom an action, or an action 
and other matters in difference, are referred, may, unless 
the contrary be stated in the order, give directions as to 
the costs of the action, but not as to the costs of the 
reference or award. 

(3.) If the costs of a reference are in the discretion of 
the arbitrator, he shall be bound to give directions with 
respect to the same. 

128. If an action, or an action and a counterclaim, or 
an action and other matters in diflference, be referred on 
the terms that the costs shall abide the event, and issue 
be joined, the event shall be taken distributively, and the 
arbitrator shall find specifically as to each issue, or the 
determination of the arbitrator as to each issue shall 
appear by necessary intendment, so as to determine the 
action, coimterclaim, and other matters, if any, and 
enable the costs of each issue to be taxed. 

But the arbitrator need not find specifically if the 
costs are to be determined by him, or if issue be not 
joined. 

129. — (1.) When an action is referred on the terms 
that the costs of the action, reference, and award are to 
abide the event, the arbitrator shall have no power as to 
costs, and the party in favour of whom judgment would 
have been entered if the action had been tried in the 
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ordinary way by a Judge or Judge and jury shall be l. r. 6 q. b. d. 
entitled to the general costs of the action, and the party 
who succeeds on particular issues shall be entitled to the 
costs thereof. 

(2.) When an action and counterclaim, or an action Lund v. camp- 
and matters in diflference, are referred on the terms stated 374 1 pearson v. 
in this section, the party who succeeds in general or on 4^^^^' ^^ ^* ^ 
the whole shall be entitled to the general costs of the 
action, reference, and award, and the party who succeeds 
on particular issues to the costs of such issues. 

130. Costs of an action referred shall include — costs of action. 

(a.) The costs incurred up to the order of reference, 
but not the costs of the reference ; 

(6.) The costs of the reference when an action is Deere v. Kirk- 
referred under sect. 15 of this Act^ and a q. b.i96. 
verdict is taken subject to a reference to 
an arbitrator authorised to give a certificate ; 

(c.) All costs incurred in a compulsory reference. Gaiatti v. Wake- 

^ ^ r ^ field, L. R. 4 

Ex. D. 249. 

131. — (1.) If the plaintiff shall recover in any manner sums recovered 
a sum less than twenty pounds in an action referred SSunds^^^*^ 
under sect. 15 or 18 of this Act, and founded on contract, so & si vict. 

c 142 8 5 ' 

or ten pounds in an action so referred and founded on 45 & 46 Vict. 
tort, he shall not be entitled to any costs of suit unless Pe^sson v. 
the arbitrator, if authorised to certify that there was s^q^b.^d. 470.* 
sufficient reason for bringing such action in the Superior 
Court, shall so certify, or unless the Court shall allow 
such costs. 

(2.) If an action be referred by consent on the terms Gaiatti v. Wake- 
that the costs of the action are to abide the event, and 4E.'d.'249. 
that the costs of the reference and award are in the dis- 
cretion of the arbitrator, the arbitrator may direct the 
costs of the reference and award to be paid to the 
plaintiff, though the plaintiff has recovered a sum less 
than twenty pounds in contract or ten pounds in tort. 

(3.) In the case of a plaintiff recovering a sum which stooke v. Taylor, 
is reduced by a set-off the plaintiff shall be deemed to 569. ' 
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Taxation of 
costs. 

Bhear v. Harm- 
dine, 7 Ex. 2(59. 

65 r. 15. 



recover only the balance ; but in the case of there being 
a counterclaim not within the statutes of set-off, the 
plaintiff shall be deemed to recover the sum recovered by 
him in the action. 

132. — (1.) A master or other officer of the High Court 
may tax the costs of a reference if the submission be by 
order of the Court or be made a rule of Court. 

(2.) Costs may be taxed on an award, notwithstanding 
that the time for setting aside the award has not elapsed* 



Abortive 
references. 

Harries v. 
Thomas, 2 
M. & W. 82. 



Evans v. Davies, 
8 Dow. 786. 



Waiver. 

Davies v. Price, 
34 L. J. Q. B. 8 ; 
Darnley r. 
London, C. & D. 
JEv. Co., L. R. 
2 E. & I. 43. 



PART VII.— SUPPLEMENTAL. 
Abortive References, 

133. — (1.) When a reference of an action is ineffectual 
or abortive, the action may be proceeded with, unless it 
was agreed at the time of the submission, or in the order 
of reference, that the action should be put an end to or 
be abandoned. The plaintiff shall not proceed with the 
action unless the verdict, if any, be set aside. 

(2.) When an action is referred, and a verdict is taken, 
and the sole matter in difference to be determined by the 
arbitrator is the amount of the defendant's liability, the 
Court may, in the event of the reference being ineffectual 
or abortive, allow the plaintiff to enter judgment and sue 
out execution if the defendant refuse to assent to a new 
arbitration. 

Waiver 

134. A party to an arbitration shall be deemed to 
waive any irregularity in the conduct of the arbitration 
or misconduct or disqualification on the part of the 
arbitrator by proceeding without protest and with full 
knowledge of the irregularity, misconduct, or disqualifica- 
tion, or by accepting with such knowledge any benefit 
under an award. 
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Commencement of Act. 

135. This act shall come into operation on the Commencement 
day of , ^^^^*- 

Enactments repealed, 

136. The enactments described in the Second Schedule Enactments 
to this Act are hereby repealed, subject to the qualifica- ^^^ 
tions mentioned in this Act and the Schedule. 

137. Keferences in any Act or document to any enact- References to 
ment repealed by this Act shall be construed as referring ^^^^nenta- 
to this Act. 

138. The repeal eflfected by this Act shall not affect — Saving, 

(a.) Anything done or suffered, or any right ac- 
quired, or duty or liability imposed or in- 
curred, before the commencement of this 
Act; or 

(6.) The institution or prosecution to its legal 
termination of any legal proceeding or other 
remedy for ascertaining or enforcing liability 

Judge in Charnbers. 

139. The powers and jurisdiction of the Court may, judge in 
subject to rules of Court, be exercised by a Judge in ^*"^^^^ 
Chambers. 

Application of this Act. 

140. The Queen may, from time to time, by Order in Application 
Council, direct that all or any part of this Act, or of any ^ ^ ^^ ^.^^ 
rules of Court made for the purpose of carrying into c. i26, s. i05. 
effect this Act, or any enactment repealed by this Act, 

shall, with such modifications, if any, as may be deemed 
requisite, apply to any inferior Court of Kecord; and 
any order so made may in like manner be varied or 
annulled. 
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SCHEDULE I. 



Rotation of 
official referees. 

O. 36, r. 45. 



Indorsement of 
order with name 
of referee. 

O. 86, r. 46. 



Order to refer 
to a particular 
referee. 

O. 36, r. 47. 



Distribution of Business of Official Referees. 

1. The business to be referred to the official referees shall be 
distributed among them In rotation by the clerks to the registrars 
of the Supreme Court, Chancery Division, in the manner now 
used in the distribution of business among the conveyancing 
counsel of the Court. 

2. When an order shall have been made referring any business 
to the official referee in rotation, such order, or a duplicate of it, 
shall be produced to the registrar's clerk, whose duty it is to 
make such distribution as in the last section mentioned ; and 
such clerk shall (except in the case provided for by sect. 3 of 
this schedule) indorse on the reference a note specifying the name 
of the official referee in rotation to whom such business is to be 
referred ; and the order so indorsed shall be a sufficient authority 
for the official referee to proceed with the business so referred. 

3. The two last preceding sections are not to interfere with the 
power of the Court or a Judge to direct or transfer a reference to 
any one in particular of the official referees, where it appears to 
the Court or a Judge to be expedient ; but every such reference 
or transfer shall be recorded in the manner mentioned in 
Order LI., Bule 10, of the Supreme Court Bules, 1883, and a 
note to that effect be indorsed on the order of reference or trans- 
fer ; and in case any such reference or transfer shall have been or 
shall be made to any one in particular of the referees, the clerk 
in making the distribution of the business according to such rota- 
tion shall have regard to any such reference or transfer. 



Trial before 
referee. 

O. 36, r. 48. 



Evidence and 
procedure 
before referee. 

O. SJ, r. 49. 



Trial "before Referee, 

4. Where any cause or matter, or any question in any cause or 
matter, is referred to a referee, he may, subject to the order of the 
Court or a Judge, hold the trial at, or adjourn it to, any place 
which he may deem most convenient, and have any inspection or 
view, either by himself or with his assessors (if any), which he 
may deem expedient for the better disposal of the controversy 
before him. He shall, unless otherwise directed by the Court or 
a Judge, proceed with the trial de die in dlem^ in a similar 
manner to that followed in actions tried with a jury. 

5. Subject to any order to be made by the Court or Judge 
ortlering the same, evidence shall be taken at any trial before a 
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referee, and the attendance of witnesses may be enforced by 
subpuena, and every such trial shall be conducted in the same 
manner, as nearly as circumstances will admit, as trials are con- 
ducted before a Judge. 

6. Subject to any order as last aforesaid, the referee shall have Authority wad 

power of referee, 
the same authority with respect to discovery and production of q o^ ^ m 

documents, and in the conduct of any reference or trial, and the 

same power to direct that judgment be entered for any or either 

party, as a Judge of the High Court. 

7. Nothing herein contained shall authorise any referee to No power in 
commit any person to prison, or to enforce any order by attach- commit, 
ment or otherwise. 0. 36, r. 5i. 

Report of Referee, 

$. The referee may, before the conclusion of any trial before Report of 
him, or by his report under the reference made to him, submit ^ ^a ' Km 
any question arising therein for the decision of the Court, or * * * 
state any facts specially, with power to the Court to draw infer- 
ences therefrom, and in any such case the order to be made on 
such submission or statement shall be entered as the Court may 
direct ; and the Court shall have power to require any explanation 
or reasons from the referee, and to remit the cause or matter, or 
imy part thereof, for re-trial or further consideration to the same 
or any other referee ; or the Court may decide the questions 
referred to any referee on the evidence taken before him, either 
with or without additional evidence as the Court may direct. 

9. Whenever a report shall be made by a referee, he shall on Notice to parties 
the same day cause notice thereof to be given to all the parties to ^ij^^** * 

the trial or the reference before him by prepaid post letter q^g r. 53. 
directed to the address for service of each party, who shall in due 
course of post be deemed to have notice of such report. 

10. Where under the 19th section of this Act the report of the Adoption of re- 
referee has been made in a cause or matter, the further considera- consideration, 
lion of which has been adjourned, any party may, on the hearing o. 36, r. 54. 
of such further consideration, without notice of motion or sum- 
mons, apply to the Court or Judge to adopt the report, or without 

leave of the Court or a Judge give not less than four days^ notice 
of motion, to come on with the further consideration, to vary the 
report or remit the cause or matter or any part thereof for re- 
hearing or further consideration to the same or any other 
referee. 

11. Where under the 19th section of this Act the report of Adoption, &c., 
the referee has been made in a cause or matter, the further con- of report on 

' motion. 

O O. 36, r. 55, 
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e. 61, s. 11. 



TTronff jtHlgment 
byiweree. 

O. 40, r. 6. 



^'etting down 
laotkm for 
judgment. 

0. 40, r. 2. 



sidentioii of which has not been adjourned, any party may by an 
eig^t days* notice of motion apply to the Court to adopt and cany 
into effect the report of the referee, or to vary the report, or to 
remit the cause or matter or any part thereof for re-hcaring or 
farther consideration to the same or any other referee. 

12. Whenever the parties to any submission in writing have 
agreed that the matters in difference shall be referred to any 
official referee, any such referee to whom application is made 
shall, subject to any order of the Court or Judge as to transfer or 
otherwise, hear and determine the matters. 

13. Where at a trial by a referee he has directed that any 
judgment be entered, any party may move to set aside such jndg* 
ment, and to enter any other judgment, on the ground that upon 
the finding as entered the judgment so directed is wrong : Pro- 
vided that in the Queen^s Bench Division such motion shall be 
made to a Divisional Court. 

14» Where at the trial the referee abstains from directing any 
judgment to be entered, the plaintiff may set down a motion for 
judgment. If he does iiot set down such a motion and g^ve 
notice thereof to the other parties within ten days after the trial, 
any defendant may set down a motion for judgment, and give 
notice thereof to the other parties. 



SCHEDULE 11. 



ENACTMENTS BEPEALED. 



9 Will. ni. c. 15. 5 Will. IlL, C. 15. 

a&4Wai. IV. 3 & 4 Will. IV., c. 42, in part ; namely, sects. 39 to 41, 

inclusive. 

17 & 18 Vict. c. 125, in part ; namely, sects. 3 to 17, inclusive, 
36 & 37 Vict. c. 66, in part ; namely, sects. 56 to 59, inclusive.. 



e.42. 



17 & 18 Vict. 
c 125. 

36 & 37 Vict. 
c. 66. 
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9 & 10 Will. III. c. 15. S S^^ 
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An Act for determining differences hy Arbitration. 

Sect. 1. Whereas it hath been found by experience 
that references made by rule of Court have contributed 
much to the ease of the subject in determining 
of controversies because the parties become thereby , 

obliged to submit to the award of the arbitrators, under 
the penalty of imprisonment for their contempt, in case 
they refuse submission ; now for promoting trade and 
rendering the awards of arbitrators the more effectual in 
all cases for the final determination of controversies 
referred to them by merchants and traders, or others, 
concerning matters of account or trade, or other matters : 
Be it enacted by the King's most excellent Majesty, by 
"and with the advice and consent of the Lords spiritual 
and temporal and Commons in Parliament assembled, 
and by authority of the same, that from and after the 
11 th day of May, which shall be in the year of our Lord Merchants and 
one thousand six hundred and ninety-eight, it shall and may agree that 
may be lawful for all merchahts and traders, and others, to award may 

3 ... J , ., T be made rule 

desinng to end any controversy, suit, or quarrel, or ofctourt 
controversies, suits, and quarrels, for which there is no 
other remedy but by personal action or suit in equity, 
by arbitration, to agree that their submission of their 
suit to the award or umpirage of any person or persons 
should be made a rule of any of His Majesty's Courts or 
Record which the parties shall choose; and to insert Such their 
such their agreement in their submission, or the condition be inserted in 
of their bond or promise, whereby they oblige themselves 

2 
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On fiiilnre of 
parties or arbi< 



costs and otherwise as to such Court or Judge may seem 
fit ; provided always that any such rule or order may at 
any time afterwards be discharged or varied as justice 
may require. 

Sect. 12. If in any case of arbitration the document 
trators, Judge authorising the reference provide that the reference shall 
dingle arbitoitor be to a single arbitrator, and all the parties do not after 

4ir umpire. j./v. , . • xi. * ± j. r 

differences have arisen, concur m the appointment of an 
arbitrator ; or if any appointed arbitrator refuse to act, or 
become incapable of acting, or die, and the terms of such 
document do not show that it was intended that such 
vacancy should not be supplied, and the parties do not 
concur in^ppointing a new one ; or if, where the parties 
or two arbitrators are at liberty to appoint an umpire or 
third arbitrator, such parties or arbitrators do not appoint 
an umpire or third arbitrator; or if any appointed 
umpire or third arbitrator refuse to act, or become in- 
capable of acting, or die, and the terms of the document 
authorising the reference do not show that it was in- 
tended that such a vacancy should not be supplied, and 
the parties or arbitrators respectively do not appoint a 
new one, then in every such instance any party may 
serve the remaining parties or the arbitrators, as the case 
may be, with a written notice to appoint an arbitrator, 
umpire, or third arbitrator respectively ; and if within 
seven clear days after such notice shall have been served 
no arbitrator, umpire, or third arbitrator be appointed, 
it shall be lawful for any Judge of any of the superior 
Courts of law or equity at Westminster, upon summons 
to be taken out by the party having served such notice 
as aforesaid, to appoint an arbitrator, umpire, or third 
arbitrator, as the case may be, and such arbitrator^ 
umpire, or third arbitrator respectively shall have the 
like power to act in the reference, and make an award as 
if he had been appointed by consent of all the parties, 
mere reference gect. 13. Wheu the reference is, or is intended to be, 

18 to two arbi- ' ' 

trators, and one to two arbitrators, One appointed by each party, it shall 
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be lawful for either party, in the case of the death, re- party fan to 
fusel to act, or incapacity of any arbitrator appointed by JSS^* may ap^ 
him, to substitute a new arbitrator, unless the document to act alone? ^^ 
authorizing the reference show that it was intended the 
vacancy should not be supplied ; and if on such a re- 
ference one party fail to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, for 
seven clear days after the other party shall have ap- 
}K>inted an arbitrator and shall have served the party so 
failing to appoint with notice in writing to make the ap- 
pointment, the party who has appointed an arbitrator 
may appoint such arbitrator to adt as sole arbitrator in 
the reference, and an award made by him shall be bind- 
ing on both parties as if the appointment had been by 
consent ; provided, however, that the Court or a Judge 
may revoke such appointment on such terms as shall 
seem just. fy 

Sect. 14. Wheu/^he reference is to two arbitrators, and Two arbitrator 

' may appoint 

the terms of the document authorising it do not show umpire. 
that it was intended that there should not be an umpire, 
or provide otherwise for the appointment of an umpire, 
the two arbitrators may appoint an umpire at any time 
within the period during which they have power to make 
an award, unless they be called upon by notice as afore- 
said to make the appointment sooner. 

Sect. 15. The arbitrator acting under such document Award to iw 

.• made in three 

or compulsory order of reference as aforesaid, or under months, nnieR<» 

_ , parties or Court 

any order referring back the award, shall make his award enlarge time. 

under his hand and (unless such document or order 

respectively shall contain a diflFerent limit of time) within 

three months after he shall have been appointed, and 

shall have entered on the reference, or shall have been 

called upon to act by a notice in writing from any party, 

but the parties may, by consent in writing, enlarge the 

term for making the award; and it shall be lawful for 

the Superior Court of which such submission, document, 

or order is, or may be made a rule or order, or for any 



pnm w a M um r>t 
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A^fpftinent or 
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Judge tfaoeof fiir ^ood cm mc to be atited bn tke rale cr 
order fiir enlarsemeiit frooL time to time to enfange tiw 
time fiir making tiie awazd : and if nr> penod be stmfeed 
fijr tiie cnlax^zemeiit in. ancfa. caaaBut or order fiar enlei)ge- 
meaty it diallbe deemed an. ml aiyiimit fiir ooe montli; 
and in any case wbeie an luupiie riiall haswe been ap- 
pointed, it ahakll be lavfdl fis* bim to enter oq tbe 
lefesenee in lien of tbe ariHtrators^ if tke latter diall 
bare allowed tbeir time or tbor extended time to expire 
witbont "»*^^^ an award, or aball bsie ddirered to an j 
pertj, or to tbe mxipireY a notice in writing stating that 
tbej cannot agree. 

Sect^ 16L Wben an award made on anr aadli sob- 
mianon, docnment, or order of refaence^ as afixeBaid, 
directs tbat posBeasion of anj lands or tenements capable 
of being tbe sabjeet of an action of ejectment sball be 
delirered to an j purtr, eitber fortbwitb or at any Ibtaie 
time, or tbat any sncb party is entitlfid to tbe posBessian 
of any socb lands or tenemental it sbaH be lawful lor the 
Coort Df wbidi tbe document antbcMrising tbe reference 
is, or is made a role or CNrder, to order any party to tbe 
re fe rence wbo shall be in possession of any sndi lands or 
tenements^ or any person in possession oi the same 
claiming under or put in possession by bim since the 
mi^Viiig of the document authorising the reference to 
deliver possession of the same to the party entitled 
thereto, pursuant to tbe award ; and such rule or order 
to deliver possession shall bare the effect of a judgment 
in ejectment against every such party or person named 
in it, and execution may issue ; and possession shall be 
delivered by the sheriff as on a judgment in ejectment. 

Sect 17. Every agreement or submission to arbitration 
by consent, whether by d«cd or instrument in writing 
not under seal, may be made a rule of any one of the 
Superior Courts of law or equity at Westminster, on the 
application of any party thereto, unless such agreement 
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or submission contain words purporting that the parties 
intend that it should not be made a rule of .Court ; and 
if in any such agreement or submission it is provided 
that the same shall or may be made a rule of one in 
particular of such Superior Courts, it may be made a rule 
of that Court only ; and if, when there is no such provi 
sion, a case be stated in the award for the opinion of one 
of the Superior Courts, and such Court be specified in 
the award, and the document authorising the reference 
have not before the publication of the award to the 
parties been made a rule of Court, such document may 
be made a rule only of the Court specified in the award ; 
and when in any case the document authorising the 
reference is or has been made a rule or order of any one 
of such Superior Courts, no other of such Courts shall 
have any jurisdiction to entertain any motion respecting 
the arbitration or award." 

r 



^ 
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Bailtoay Gompaniei^ Arbitration Act, 
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Sect. 2. " Any two or more railway companies, whether Po^er of rail- 

*' */ sr f way companies 

already or hereafter to be incorporated (in this Act called *» refer to 

. \ . . , arbitration. 

* the Companies ') from time to tmxe, by writing under 
their respective common seals, may agree to refer to 
arbitration in accordance with this Act, any then exist- 
ing or future differences, questions, or other matters 
whatsoever in which they then are, or thereafter shall 
be, mutually interested, and which they might lawfully 
settle or dispose of by agreement between themselves, 



aio 
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Reference to 
»in^e arbitrator. 



To two or more 
arbitrators. 



Api)ointment 
of arbitrator 
by companies. 



and may delegate to the person or persons to whom the 
reference is made any power to determine all or any of 
the terms of any contract to be made beween the com- 
panies which the directors of the companies respectively 
might lawfully delegate to any committees of themselves 
respectively." 

Sects. 3 & 4. The companies jointly, but not other- 
wise, have power under this Act, by writing under their 
common seals, to revoke, alter, or add to any agreement 
to reference, and unless revoked, every agreement in 
accordance with the Act shall bind the companies. 

Sect. 5. Where the companies agree, the reference 
shall be made to a single arbitrator. 

Sect. 6. Except where the companies agree that the 
reference shall be made to a single arbitrator, the refer- 
ence shall be made as follo\A : — 

Where there are two companies, the reference shall 

be made to two arbitrators. 
Where there are three or more companies, the refer- 
ence shall be made to so many arbitrators as 
there are companies. 

Sect. 7. Where there are to be two or more arbitrators, 
every company shall by writing under their common seal 
appoint one of the arbitrators, and shall give notice in 
writing thereof to the other company or companies. 

Sect. 8. Where there are to be two or more arbitrators, 
if any of the companies fail to appoint an arbitrator 
within fourteen days after being thereunto requested in 
writing by the other company, or by the other companies, 
or any of them, then, on the application of the com- 
panies, or any of them, the Board of Trade, instead of 
the company so failing to appoint an arbitrator, inay 
appoint an arbitrator; and the arbitrator so appointed 
shall for the piu*poses of this Act be deemed to be 
appointed by the company so failing. 

Sects. 9 & 10. If any arbitrator dies the company that 
he represents may appoint another under their common 
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seal, and if such company fail to appoint within fourteen 
days after request by the other companies, the Board 
of Trade may, on the application of the other companies, 
appoint. 

Sect. 11. "When any appointment of an arbitrator Appointment 

J ii ^ • t-* • J 1 1 Ti oi arbitrator 

IS made, the company making the appomtment shall not revocable. 

have no power to revoke the appoihtment, without 

the previous coiisent in writing of the other company, 

or every other company in writing imder their common 

seal." 

« 

Sects. 12, 13, 14, «fe 15. The arbitrators must then 
choose an umpire by writing under their hands before 
entering on the business, and if such arbitrators fail to 
appoint such umpire within seven days after the refer- 
ence is made to them, the Board of Trade, on the appli- 
cation of any of the companies, may appoint. If the 
umpire dies or becomes incapable to act before the arbi- 
trators have finished the reference, they must appoint 
another ; likewise if the umpire fails for seven days to act 
as umpire, and if the arbitrators fail to make such appoint- 
ment on the application of the companies, the Board of 
Trade may appoint. 

Sect. 17. " Where there are two or more arbitrators, Refoi-cnce to 
if they do not within such a time as the companies shall ""*''" '^^ 
agree on, or, failing such agreement, within thirty days 
next after the reference is made to the arbitrators, agree 
on their award thereon, then the matters referred to 
them, or such of those matters as are not then deter- 
mined, shall stand refeiTed to their umpire." 

Sect. 18. Gives the arbitrators and umpire power to 
call for books, documents, or evidence, examine witnesses, 
4md administer oath, &c. 

Sect. 19. "Except where, and as the companies other- procedure in 
wise agree, the arbitrator, and the arbitrators, and the 
umpire respectively, may proceed in the business of the 
reference in such manner as he or they respectively shall 
thmk fit" 

P2 
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Af liilTSitOT may 
proceed in 
absence of 
companieic 



Awards made in 
doe time to bind 
all parties. 



Agreements, 
arbitrationH, and 
awards to have 
effect. 



CkMrta of arbitra- 
tion. 



Payment of 

COfftS. 



Sect 20. The arbitrator, and the arbitrators, and the 
umpire respectiTel j, maj proceed in the absence of all or 
any of the companies in erery case in which, after giving 
notice in that behalf to the companies respectiYely, the 
arbitrator or the arbitrators, or the umpire, shaQ think 
fit so to proceed. 

Sect. 21 provides that several awards may be made, 
one on each part of the matters referred instead of one 
whole award. 

Sect. 22. The award of the arbitrator, or of the 
arbitrators, or of the nmpire, if made in writing nnder 
his or their respective hand or hands, and ready to be 
delivered to the companies within snch a time as the 
companies agree on, or, failing such agreement within 
thirty days next after the matters in difference are 
referred to (as the case may be) the arbitrator, or the 
arbitrators, or the umpire, shall be binding and con- 
clusive on all the companies. 

Sect 26. Full effect shall be given by all the Superior 
Courts of Law and Equity in the United Kingdom, 
according to their respective jurisdiction, and by the 
companies respectively^ and otherwise, to all agreements, 
references, arbitrations, and awards, in accordance with 
this Act; and the performance or observance thereof 
may, wtere the Courts think fit, be compelled by distress 
infinite on the property of the companies respectively, or 
by any other process against the companies respectively, 
or their respective property, that the Courts or any 
Judge thereof shall direct, and where requisite frame for 
the purpose. 

Sect. 27. Except where and as the companies other- 
wise agree, the costs of and attending the arbitration 
and the award shall be in the discretion of the arbitrator, 
and the arbitrators, and the umpire respectively. 

Sect. 28. Except where and as the companies other- 
wise agree, and if and so far as the award does not 
otherwise determine, the costs of and attending the 
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arbitration and the award shall be borne and paid by 
the companies in equal shares, and in other respects the 
companies shall bear their own respective costs. 

Sect. 29. The submission to any arbitration in ac- 
cordance with this Act may at any time be made a rule 
of any of Her Majesty's Superior Courts of Record «at 
Westminster, or, as the case may be, at Dublin, on the 
application of any party interested ; and the Court may 
remit the matter to the arbitrator, or to the arbitrators, 
or to the umpire, with any directions the Court may 
think fit. 



FORMS. 



FOSM I. 

(^Forms of SubmistUm generally iised wJieti the Se/erence is to 

One Arbitrator.') 

Bj consent, let all matters in difference in this cause (or action} 
between the parties be referred to the arbitrement, final end, and 
determination of A. B., of , who is to make his award in 

writing on or before the day of , or snch further 

day as the said A. B. shall appoint ; and by the like consent let all 
deeds, books, and papers in the custody or power of either of the 
parties relating to the matters in question, be produced before the 
said arbitrator as he shall direct, to be ascertained by the oaths of 
the respectiye parties producing the same ; and the parties and 
their witnesses, being first sworn, are to be examined as the said 
arbitrator shall direct ; and by the like consent, the costs of this 
cause (or action), and of this application, and of this reference, 
are to be in the discretion of the said arbitrator ; and by the like 
consent, no action is to be brought by either of the parties against 
the said A. B. for any matter or thing he shall do in, about, or 
touching any of the matters hereby referred to him ; and by the 
like consent, the said arbitrator is to haye power from time to 
time to enlarge the time for making his award as he shaU 
think fit. 



FoBM II. 

QForm where Reference is to Two Arbitrators,) 

Let all matters in difference in this cause (or action) be referred 
to C, of , a person for this purpose nominated by the 

plaintiff, and of D., of , a person nominated for this pur- 

pose by the defendant, or in case of their not agreeing to an 
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award, then to the arbitrement of sach umpire as shall be 
appointed by them, the said C. and D., in manner hereinafter 
mentioned ; and the said arbitrators are to make their award in 
writing on or before the day of , or on or before 

snch further day as they, the said arbitmtors, shall from time to 
time, by any writing under their hands, appoint ; and in case of 
the said arbitrators not agreeing in an award, the said umpire is 
to make his award, in writing, within the period hereinafter men- 
tioned, that is to say, within three calendar months after the 
expiration of the time within which the power of the arbitrators 
to make an award shall have ceased ; or within such extended 
time after the expiration of the said period of three calendar 
months as the said umpire shall from time to time, by any 
writing under his hand, appoint. Let all deeds, &c. (as in 
Form I.). And the costs of this suit and of this application are 
to be in the discretion of the said arbitrators and umpire, or of 
such of them as shall award upon the matters in difference. And 
no action, &c. (Form I.). And before the said arbitrators shall 
enter upon the matters referred to them, they are, by writing 
under their hands, to appoint some person to be approved by 
them, to be such umpire as aforesaid, and such umpire shall, by 
writing under his hand, signify his acceptance of such appoint- 
ment — ^liberty to apply. 



FOBM III. 

(^Form appointing Umpire on failure of Arbitrators to do so 
after notice, C, L, P, Act, 1854, s, 12.) 

Upon the application of the said E. F., of (description), 

and it appearing that 6., of (descrij^ticn), the arbitrator 

appointed by the said E. F. and H. I., of , the arbitrator 

appointed by the said J. S. in the matter of the above arbitration, 
have not appointed an umpire in pursuance of a notice dated 

, and signed by the said , and served upon each 

of them, the said arbitrators, the Judge doth, pursuant to sect. 12 
of the Common Law Procedure Act, 1864, and by consent, appoint 

, of , as such umpire. 
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FOBM IV. 

Qlbrm maUiitg SuhmUHon an Order of Court urider the C, L, P, 

Act, 1854, #. 12.) 

Upon motion this day made unto this Court by counsel for 
, and upon reading an agreement or submission to arbb- 
tration, dated , and signed by the above named , 

&c., as by affidavit of , filed, &c., now produced and read 

appears, and upon hearing counsel for , This Court doth (by 

consent) order that the said agreement or submission to arbitra- 
tion be made an order of this Court, to be observed and performed 
by all parties according to the tenour and true meaning thereof. 



Form V. 

{Form for mahing Award an Order of Court.) 

Upon motion, &c., by counsel for , and upon reading an 

award dated , under the hand and seal of (name arbitra- 

tor), and an affidavit of , verifying the execution of the 

said award. Let the said award be made an order of this Court, 
to be observed by all parties thereto according to the true tenour 
and meaning thereof. 



FOBM VI. 
{Order of Reference at " JV'm PriusJ*^) 

18— 

In the High Court of Justice, 

Division. 

) At a sitting held at , on the day of 

^^^^*- [ ,18 , before 

A.f7. B. ) * 

It is ordered by the Court, by and with the consent of the 

parties, their counsel and solicitors, that the jury find a verdict 

fur the plaintiff for the amount claimed, subject to the award or 

certificate, order, arbitrement, final end, and determination of 

, who is hereby empowered to direct that judgment shall 
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be entered, for the plaintiff or the defendant, or a nonsuit entered 
as he shall think proper, and to whom this action and all matters 
in difference between the said parties are hereby referred, so as 
the said arbitrator do make and publish his award or certificate, 
in writing, of and concerning the matters hereby referred, ready 
to be delivered to the said parties, or either of them, or if they or 
either of them shall be dead before the making of the said award 
or certificate, to their respective personal representatives requiring 
the same, on or before the day of , sitting next 

ensuing the date of this order, with liberty to the said arbitrator, 
under his hand in writing, to enlarge the time for making his said 
award or certificate. 

It is also ordered that the said arbitrator shall have all the 
powers, as to certifying and otherwise, of a Judge of the High 
Court of Justice. 

It is also ordered by the like consent that the said arbitrator 
shall have authority to hear, receive, and examine evidence touch- 
ing the matters hereby referred, and that the said parties shall 
produce before the said arbitrator all such books, deeds, papers, 
and writings, in their or either of their custody or power, relating 
to the matters in difference, as the said arbitrator shall think fit 
to require. 

It is likewise ordered by and with the like consent, that the 
costs of the action shall abide the event and determination of the 
said award or certificate. And the costs of the reference and 
award or certificate shall be in the discretion of the said arbi- 
trator. 

It is likewise ordered that the said arbitrator may find gene- 
rally for the plaintiff or for the defendant, and need not find 
upon any specific issue unless required to do so. The costs of any 
such specific issues (if found) to abide the event. 

It is likewise ordered, by the like consent, that the said parties 
do and shall, on their respective parts, in ftU things stand to, abide 
by, obey, perform, fulfil, and keep the award or certificate, order, 
arbitrement, final end and determination of the said arbitrator so 
to be made and published. And that neither of the said parties 
do or shall proceed in or prosecute any action or suit against the 
said arbitrator, or against each other respectively, for any matter 
relating to the arbitration, or the award or certificate, to be made 
in pursuance of this order. 

It is further ordered, by the like consent, that if either of the 
said parties shall, by affected delay or otherwise, wilfully prevent 
the said arbitrator from making his award or certificate, or shall 
not attend after reasonable notice, and without such excuse as the 
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said arbitrator shall be satisfied with and adjudge to be reasonable, 
then the said arbitrator may proceed ex parte, and the parties 
occasioning the delay shall pay to the other such costs as the 
Court shall think reasonable and just. 

And it is ordered, by the like consent, that the Court may be 
prayed that this order be made an order of Court. And that in 
the event of any other application to the Court on the subject of 
this order, the reference, or the award or certificate, the Court 
may (if it shall think fit) at any time, and from time to time, 
refer back to the said arbitrator the whole or any part of the 
matter of this order, upon such terms as the Court shall think 
proper. 

It is also ordered that in the event of the said arbitrator de- 
clining to act, or dying before he shall have made his award or 
certificate, the said parties may, or if they cannot agree, the Court 
may, on application by either side, appoint a new arbitrator. 

By the Court, 

Associate. 



FOBM VII. 

( JL short Form, of Submission by Consent.") 

We, the undersigned, agree to refer all the matters in difference 
between us to the determination and award of 

A.B. 
CD. 



FOBM VIII. 

(^A larger Form of Submission by Consent,) 

Memorandum of agreement made this day of , 

between A. B., of , and C. D., of . Whereas 

certain disputes and causes of dijfference have arisen, and still 
exist, between the parties hereto, and it is agreed to refer the 
same to arbitration. Now it is hereby agreed by and between 
the said parties to refer the said disputes and causes of dijfference 
to the award and determination of J. H., of , so that he 
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make and publish his award in writing duly signed by him, of 
and concerning the same ready to be delivered to us, or either of 
us, or if we, or either of us, shall be dead before the making of 
the said award, to our respective personal representatives who 
shall require the same, on or before the day of 

next, or on such further day as the said arbitrator shall by writing, 
signed by him, endorsed on this agreement, from time to time 
enlarge the time for making his award. And it is further agreed 
that the said arbitrator may, by his award, order and determine 
what he shall think fit to be done by either of us respecting the 
said matters in difference, and also that the costs of the said 
reference and award shall be in the discretion of the said arbitra- 
tor, who may direct to whom and by whom, and in what manner, 
the same shall be paid. And each of the parties hereto agrees 
with the other to stand to, abide by, perform, fulfil, and keep the 
said award, so to be made and published as aforesaid. And it is 
further agreed that the said arbitrator shall be at liberty to 
examine the parties, either or both of them, and that the witnesses 
in the reference and the parties, if examined, shall be examined 
on oath or affirmation. And it is further agreed that the parties 
respectively shall produce before the arbitrator all books, docu- 
ments, papers, maps, plans, and writings, in their custody, power, 
or control, relating to the matters referred, which the said arbi- 
trator may require. And that the parties respectively shall do all 
other acts necessary to enable the arbitrator to make his award 
herein, and that neither of them shall wilfully or wrongfully do 
or cause to be done any act or delay that shall prevent the arbi- 
trator from making a just award. And it is further agreed that 
the arbitrator shall be at liberty to proceed ex parte if either of 
the said parties shall refuse or neglect to attend the reference 
without reasonable excuse for such refusal or negligence. And 
each of the parties hereto agrees with the other that he will not 
bring or prosecute any action in any Court against the other, or 
against the arbitrator, concerning the matters in difference, or 
any of them. And it is hereby farther agreed that this agreement 
may be made a rule of the (Q. B., C. P., or Ex.) Division of the 
High Court of Justice, if the Court shall so please, on the appli- 
cation of either of the parties hereto, without notice to the 
other of them. And further, that in the event of either of the 
said parties disputing the validity of the award, and moving the 
Court to set the same, or any part thereof, aside, or in any other 
event, the said Court shall have power at any time, and from time 
to time, to remit the matters hereby referred to the re-consideration 
and re-determination of the said arbitrator, with, upon, and 
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subject to such directions, terms, and powers, as to the said Court 
shall seem proper. 

In witness whereof we, the parties hereto, have hereunto set 
our hands, the day and year first above written. 



FOBM IX. 
(^A^jwintment of Umpire,') 



We, the within-named A. B. and C. D., do hereby nominate 

and appoint X. Y., of , to be umpire between us, in and 

concerning the matters in dispute and within referred. 

Witness our hands this day of 18 . 

A. B. 

CD. 
Witness, . 



FOEM X. 

(^Revocation of Submission,^ 

I, A. B., of , do hereby revoke, annul, and make void 

all the power and authority which, by a deed (or, state the nature 
of the document), dated the day of , made between 

me and C. D., of , were given to E. F., of , the 

arbitrator thereby appointed to award and determine on certain 
matters in difference between me and the said C. D., and I do 
hereby discharge and prohibit the said E. F. from making any 
award, or from any further proceeding in the said reference. As 
witness my hand and seal this day of , 18 . 

A. B. 



FOBM XI. 

(Xotice of Revocation to Arbitrator.') 
Sir, 

I hereby give you notice that by a writing under my hand 

and seal, I have revoked and annulled, and made void your 

authority as arbitrator, and I hereby discharge and prohibit you 

from further proceeding in the matters of the arbitration or 

reference between myself and C. D. 

A. B. 
To E. F. 
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Form XIL 

^Appointment by Arhitratar of Time for Attendance 

before himJ) 

In the matter of the reference before me between A. B. and 
C. D., I appoint the instant, at o^clock in the fore- 

noon, at my office, and the day of neict at the 

same time and place, for proceeding in this reference. 

K. F. 
Dated 
To A. B. and C. D., and their respective "^ 
solicitors and agents, and all others r 
whom it may concern. ^ 



Form XIIL 

IhilargemejU of Time for malting Award, 

I enlarge the time for making my award respecting the matter 
referred to me by the within order of reference until the 
day of dated 

B.F. 



FOBM^XIV. 

QForm of AtoardJ) 

To all to whom these presents shall come, I, E. F., of 
send greeting, (^here recite the instrument under which the rrfer^ 
efice has been made — whether an agreement or Judge's order, J^e, 
— and state so much of its terms as may be iiecessary to show the 
authority of the arbitrator or umpire, with respect to the subject^ 
mutter of reference a^d the time for malting the award, power of 
enlargement of the time, and the maimer of malting the award : 
thus, if the submission be by agreement, begin as follows:) 
Whereas by an agreement bearing date the day of , 

and made between A. B., of , and C. D., of , after 

reciting that various differences had arisen between them, &c., 
(here state all the parts of the agreement necessary to show arbi- 
trator's authority, and also recite tlie enlargements of time, if 
any, <^nd then proceed ;) Now know ye that I, the said B. F., 
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having taken upon myself the burthen of the said arbitration, 
and having heard and duly considered all the allegations and 
evidence of the said respective parties of and concerning the said 
matters in difference, and so referred as aforesaid, do make and 
publish this my award, in writing, of and concerning the said 
matters so referred to me, and do hereby award that, &c., Qiere 
followH a distinct statement of the finding of the arbitrator on 
all the points referred to hini) for example. 

I award and direct that the costs of the said action when 
taxed, be paid by the said defendant to the said plaintiff, and 
that the plaintiff and the defendant do each bear his own costs 
of the reference, and that the defendant do pay the costs of this 
my award ; and that if the said plaintiff pays the said last men- 
tioned costs, then that the defendant do forthwith repay him the 
amount which he shall so pay. I award, order, and direct that 
there shall be a deed of conveyance by all necessary and proper 
parties of the said lands and tenements to such person or persons 
as shall be nominated by the parties of the first part, or such or 
so many of them as shall be then interested in or entitled to the 
said lands and tenements, to be executed on the day 

of , or on such earlier day as aforesaid, and proper and 

effectual grants of the said ways and rights of way shall be 
executed by all necessary and proper parties, so as to vest in the 
said parties of the first and second parts respectively, and their 
respective heirs and assigns, mutual and reciprocal right of access, 
passage, and communication for themselves and their lessees and 
occupiers of the said lands, or any parts thereof, to and from 
their respective lands in the lines and directions indicated by 
the said roads, and to and from such public road or roads as 
aforesaid. 



And I further award and determine that the respective parties 
to the said agreement shall bear their own costs of this reference, 
and that their costs of preparing and executing the said agree- 
ment and a duplicate copy thereof shall be borne by the said 
respective parties in equal moieties, and that if either of the 
parties shall have paid, or shall pay more than the half of those 
costs respectively, the excess shall be paid them by the other 
party on demand. 

Signed and published by E. F., and duly attested. 
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ACCOUNT, 

reference of questions of, 9 23, 204 

ACCOUNTANT, 
costs of, 97 

ACTION, 

costs of, 189 

defences to, on an award, 182 

defined, 148 

staying, 156 

AGENT, 

as party to submission, 18 

AGRICULTURAL HOLDINGS ACT 
arbitration under, 25 

APPEAL, 

power of, 104 

ARBITRATION, 

corrupt, void, 196 
costs of, 202 
defined, 3, 147 

statutes relating to, 195 — 213 
under Building Societies Act, 25 
Public Health Act, 1875, ib, 

ARBITRATION BILL (Lord Dbnman's), 111--194 

ARBITRATOR, 

appointment of, 33, 160, 199 

by railway companies, 210 
authority, cannot be delegated, 70 

commencement of, 41, 160 

exceeding, 66, 79, 80 
books and documents may be demanded by, 55 
can state special case, 204 
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ARBITRATOR— continued, 
cannot annul a marriage, 21 
consent of, necessary to appointment, 39 
counsel may be consulted by, 67 
death of, 7, 32, 112, 200, 201 
definition of, 147 

discretion as to costs, 66, 76, 81, 83, 87, 88, 92 
duties, delegating, 163 
evidence of, 113, 173 

privileged from answering certain questions, 173 
evidence tendered to, must be received, 64, 164 

effect of refusal, 64, 115, 117 (of. 62, 65) 
failure of, 206 
fees, 172 

cannot sue for, ib. 
impartiality of, 41 
jurisdiction must be exorcised, 110 
liabilities of, 171 
lay, can employ legal adviser, 63 
may be a creditor, 40 
misconduct or death of, 32 
mistake by, 115, 116 
must settle form of conveyance, 71 
notice to be given by, when case is closed, 57 
oath may be administered by, 62, 165 
overcharge by, 92 
powers and duties of, 34, 49, 62, 53, 55, 58—61, 68, 89, 100, 102, 160, 

163, 172, 201 
receiver cannot be appointed by, 60 
who may be, 39, 40 
witnesses must be heard by, 67 

enforcing attendance of, 14, 60, 63, 164 

may be excluded where necessary, 62 

ARBITRATORS, JOINT, 
disadvantage of, 42 
duty of, 170 

effect of death of one arbitrator, 44 
may appoint umpire, 43, 207 
must act together, 43 

both sign award, 64 
umpire must not interfere with, 48 
when they can appoint a third, 44, 162 

ARTIZANS' AND LABOURERS' DWELLINGS ACT, 1868, 
arbitration under, 25 

AWARD, 

alternative, is good, 71, 73 
appeal, where allowed, 104 
bad in part, 79 
consequences of, 103 — 107 
costs, 82—87 
defined, 148 
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effect o^ 181 

enforcement o^ 125—136, 181, 205 
by action, 125 

by attachment, 126—133, 156, 183 
application for, 127, 130 
conditions on which attachment shall issae, 185 
imprisonment under, no relief from performance of awani, 

186 
pereons not to be attached, 184 
when not issned, ib. 
will be granted on verified copy, 132 
will not lie, in what cases, 126, 184 
by execution, 133—136 
execution of, 65 

alteration of award after, ib. 
improper, effect o^ 110 
form of; 62, 173 

imprisonment no relief from performance of, 186 
judgment, setting aside, 187 
mistake in, 65 
motion to set aside, 121 
must be certain, 72, 75 

final, 67, 69, 70, 102, 175 
1^1,77 

in writing, 63 (see 173) 
must not exceed submission, 66 
no predse form necessary, 62 
plans may be annexed to, 63 
publication of, 65, 173 

when publudied cannot be altered, 106 
referring back, 107—113 

practice before and since C. L. P. Act, 108 
remitting, 179 

requisites of, 61, 74, 76, 90, 174 
setting aside, 114—120, 177 

application for, must be by motion, 120, 205 
costs of motion, 124 

Court will not hear second application, ib, 
time for making, 166 

enlarging, 167 
solicitor's lieu on, 106 
specific performance of, 138 
stamp duties, 64 
uncertainty may be remedied, 74 
when it must be made, 61, 207 



BANKRUPTS, 

cannot refer to arbitration, 19 

BANKRUPTCY, 

submissions in, 15 
trustees in, 150 
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BUILDING SOCIETIES ACT. 
arbitration under, 25 



COMMON LAW PROCEDURE ACT, 
compnlsory submission under, 8, 86 
enlargement of submission under, .28, 29 

COMPANIES, 

disputes between, 24 

C OMPANIES ACT, 
costs under, 95 
submission under, 24 

CONVEYANCE, 

form of, must be settled by arbitrator, 71 

CORPORATION, 

attachment will not be granted against, 128, 184 
may refer to arbitration, 19 

COSTS, 188—190 

arbitrator's discretion as to, 66, 76, 81, 83, 87, 88, 92, 98 

defined, 88 

discretion of Court as to, 98 

of accountant, 97 

of cause, 88—95, 125 
defined, 88 

of witnesses, 98, 99 

taxation of, 96— 100, 190 

under County Court Act, 91 

Lands Clauses Consolidation Act, 1869, 94 
Railways Clauses Consolidation Act, 95 

COUNSEL, 

as party to submission, 20 

costs of, 97 

may be consulted by lay arbitrator, 57 

COUNTY COURT ACT, 
costs under, 91 

COUNTY COURT JUDGE, 
order of, 7 
reference to, abolished, 9 n. 



DAMAGES, 

arbitrator must not give more than are claimed, 59 

DEBTS, 

effect of submission of all, 26 
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DIVORCE, 

salt cannot be referred to arbitrator, 21 

terms of separation may be referred, 22 {see 149) 



EQUITY, COURTS OF, 

jurisdiction to set aside award, 185 — 139 

EVIDENCE, 

duties of arbitrator as to admission of, 53 
hearing additional, 180 

EXECUTOR, 

of deceased party, attachment will not lie against, 127, 18i 
may refer matters to arbitration, 19, 20 



FEES, 

arbitrator's, 172 

excessive, ib, 
order regulating, 14 

FELON WITNESSES, 118 

FORMS, 214—222 



INFANTS, 

cannot be parties to submission, 16 

INTEREST, 

payment of, 127, 177 



JUDICATURE ACTS, 

compulsory reference under, 10 
execution under, 134 
law terms abolished by, 121 
procedure under, 11 



LAND, 

possession of, 187, 208 

what questions concerning, may be referred, 23, 24 

LANDLORD AND TENANT, 
disputes between, 25, 101 

LANDS CLAUSES CONSOLIDATION ACT, 1845, p. 199 
compensation under, ib. 
submission under, 15, 20, 24 
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LANDS CLAUSES OONSOLIDATIOK ACT, 1869, 
costs under, 94 

LAW TEEMS ^^ ,^, 

abolished by Jndicatitre Acts, 121 

LUXATIC . . 

cannot refer to arbitration, 18 

MARRIED WOMAN, 

^J^ ^cLtract nnder Married Woman's Property Act, 17 {«e 
p. 32) 

MASTERS AXD WORKMEN, 
disputes between, 25 

MEMBER OF PARLIAMENT, 
no attachment against, 127, 184 

MONTHS, 

construction of, 61 



NISI PRIUS, 

order of Court of, 6 



O ATTT 

arbitrator has power to administer, 52, 165 



PARTNERS, 

as parties to submission, 18 , „„ , ^o 
disputes between, may be referred, 22, 102 

attachment wiU not lie against, 127, 184 

PUBLIC HEALTH ACT, 
arbitration under, 25 

RAILWAY CLAUSES CONSOLIDATION ACT, 1845, 

costs under, 95 
submission under, 15, 24 

RAILWAY COMPANIES, 

appointment of arbitrator by, 210 

not revocable, 211 
costs of arbitration, 212 
may refer matters to arbitration, 20, 209 
reference to umpire, 211 
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RAILWAY COMPANIES ARBITRATION ACT, 209 
arbitrators may make several awards under, 68 
costs under, 95, 212 

RECEIVER, 

arbitrator cannot appoint, 60 

REFEREE, 

authority and power of, 193 
enforcing attendance of witnesses, 14 
evidence and procedure before, 192 
hours of sitting, 14 
official, 10, 13 {see 153) 

duty to hear and determine, 194 

fees, 14 

rotation of, 192 
power to appoint, 13 
report of, 193 

equivalent to verdict of jurj'', 154 
special, 10 {sec 153) 

fees, 15 
trial before, 192 
wrong judgment by, 194 

REFERENCE, 
abortive, 190 

all parties should be present, 56 
compulsory, 10, 152 

appeal, 179 
costs of, 10, 83, 92 
effect of fraud, 21 

official and special referees under Arbitration Bill, 153 
terms of, 168 

SOLICITOR 

can bind client by reference to arbitration, 19 
lien on award, 106 

STAMP DUTIES 
on award, 64 
submission, 4 

STATUTES CITED : 
29 Car. 2, c. 3 : 149 

9 & 10 Will. 3, c. 15 : 21, 121, 122, 123, 137, 155, 178, 195 
41 Geo. 3, c. 109 : 134 
5 Geo. 4 c. 96 : 25 

3 & 4 Will.' 4, c. 42 : 29, 30, 60, 61, 159, 164, 166, 167, 197 
1 & 2 Vict. c. 100 : 133, 134 
c. 110 : 187 

8 & 9 Vict. c. 16 : 33, 95, 141 

c. 18': 15, 20, 24, 33, 199 
c. 20 : 15, 24, 33, 95 

9 & 10 Vict. c. 95 : 7, 152 
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STATUTES CITED— co«f*«fw?rf. 

13 & 14 Vict. c. 21 : 61 

14 & 15 Vict. c. 99 : 66, 166 

16 k 17 Vict. c. 30 : 52 

17 & 18 Vict. c. 34 : 165 

c. 125 : 8, 22, 28, 29, 32, 36, 43, 44, 46, 47, 68, 65, 108, 
123, 135, 152, 155, 156, 160, 161, 162, 164, 166, 167, 
168, 171, 180, 187, 191, 203 

c. 128 : 155 * 

21 & 22 Vict. c. 74 : 9 

22 & 23 Vict*, c' 59 ': 15, 20. 24, 33, 68, 95, 135, 209 ^ 
25 & 26 Vict. c. 89 : 24, 95 

30 & 31 Vict. c. 142 : 91, 189 

31 & 32 Vict. c. 130 : 25 

32 & 33 Vict. c. 18 : 94 

33 & 34 Vict. c. 97 : 64 

35 & 36 Vict. c. 46 : 25 

36 & 37 Vict. c. 36 : 10, 23 

c. 66 : 153, 154 

37 & 38 Vict. c. 42 : 25 

c. 62 : 17 

38 & 39 Vict, c! 36 : 25, 141 

c. 55 : 15, 25, 109 

44 & 45 Vict. c. 41 : 150 

45 & 46 Vict. c. 57 : 189 i 

c. 75 : 17, 32, 129 

46 & 47 Vict c. 52 : 19, 150 

c. 61 : 25 152 

47 & 48 Vict. c. 61 : 152, 154, 157, 161, 179, 194 
Arbitration Bill (Lord Denman's), 141 

STE>VARD OF RACE-COURSE 
may act as arbitrator, 40 

SUBMISSION TO ARBITRATION, 

alteration and enlargement of, 26 — 30, 157 
breach of, 156 
by bond, 4 
consent, 3 

deed, 4, 159 j 

order of County Court Judge, 7 j 

order of Court, 5, 35, 195 I 

not revocable without leave of Court, 197 
l)eualty for disobedience, 196 
order of Court of Nisi Prius, 6 
compulsory under C. L. P. Act, 8 
definition of, 147 
effects of, 155 
on "usual teims," 6, 168 
parties to : 
agents, 18 

corporations, 19, 150 
counsel, 20 

executors and trustees, 19, 150 
infants, 16, 150 
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SUBMISSION TO ARBITRATION— co»««?*crf. 
parties to — continued. 

lunatics, 18, 150 

manied women, 17 

partners, 18 

railway companies, 20 

trustees in bankruptcy, 150 
power of Court to set aside, 7 
requisites of, 149 
revocation of, 30, 158 

bankruptcy of one of tbe parties, 32 

death of one of the parties, 31 

maniage of a female party, 32 

notice to be given, 81 

when it must be by deed, 33 
should be in writing, 3 {see 149) 

requires stamp, 3 
should oe made rule of Court, 4, 154 
under Lands Clauses Consolidation Act, 1845 : 15 

Railway Clauses Consolidation Act, 15 
verbal, 36, 126 

objection to, 3 
what matters may be submitted, 20, 148 

account, questions of, 23 

companies, disputes between, 24 

land, questions concerning, 23, 24 

landlord and tenant, disputes between, 25 

masters and workmen, (usputes between, ib. 

partnership disputes, 22, 102 

separation, terms of, 22 

will, construction of, ib, 
when Court can amend, 7 

TAXATION OF COSTS, 96—100, 190 

TRUSTEES, 

attachment will not lie against, 184 
may refer matters to arbitration, 19, 20 



UMPIRE, 

appointment of, 43, 45, 46, 162, 200 

by two arbitrators, 207 

revocation of, 163 

under C. L. P. Act, 46 

Railway Companies' Arbitration Act, 211 
arbitrators joining, in his umpirage, 49 
definition of, 147 
duties of, 46, 160, 170 
must not interfere with arbitrators, 48 
powers of, 47, 171 



WIFE. See Married "Woman. 
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WILLS, 

disputes as to construction may be referred to arbitrator, 22 

WITNESSES, 

arbitrator may exclude, 52 

costs, 98, 99 

enforcing attendance of, 14, 50, 53, 164, 197 

felon, 118 

free from arrest, 52 I 
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ABSTEACT 



OF THE 



ARBITRATION ACT OF 1889. 



(52 <fe 63 VICT. C. 49.) 



References by consent. 

The Arbitration Act passed during the last session 
of Parliament has for its object " to amend and 
consolidate the law relating to arbitration/' and 
although the amendment is not of a very sweeping 
character, or the consolidation very far-reaching in 
its effects, still, on the principle of being thankful 
for small mercies, this Act must be accepted as an 
attempt to improve the existing law, and to remedy 
defects which have been apparent in the working of 
those Acts which have been its immediate precursors. 
In future, submissions to arbitration will be irrevoc- 
able, and every submission to arbitration entered into 
by consent of the parties will have the same effect as 
though it had been made an order of the Court. 
Clause 1 of the Act on this subject provides that — 

''A submission, unless a contrary intention is 
expressed therein, shall be irrevocable, except by 
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leave of the Court or a Judge, and shall have the 
same effect in all respects as if it had been made an 
order of Court." 

This, it will be seen, is a great advance in the 
right direction, and will be of great advantage in 
future arbitrations. It will save time and expense, 
and greatly facilitate the proceedings. It will avoid 
the necessity of bringing an action in order to enforce 
the award, where one of the parties to the submission 
refuses to carry it out, and will prevent that waste of 
time and expense which an unwilling party can, at 
present, cause, and does in all cases cause by his 
contumacy. In future, also, all submissions will be 
made orders of the Court from their commencement, 
and the Court will at all times have power to interfere 
(when applied to) in order to enable the arbitrator to 
complete the work for which he was appointed, and 
without undue delay to bring the matter to a conclu- 
sion. The inability of the parties to revoke without 
consent is also a good provision, and will place the 
arbitrator in a much • more assured position than he 
has hitherto occupied in submissions by consent. 

Clause 2 is the. most unsatisfactory one in the Act, 
and provides that — 

**A submission, unless a contrary intention is 
expressed therein, shall be deemed to include the 
provisions set forth in the 1st Schedule to this Act, 
so fai- as they are applicable to the reference under 
the submission." 

This tendency of recent legislation to leave every- 
thing in a document to be implied, is one that cannot 
be too strongly deprecated. 
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A party to a contract, whether of arbitration or 
otherwise, wants to have before him in black and 
white the conditions attached to that contract, and to 
know what are his obligations thereunder. It is no 
satisfaction to know that those conditions are attached 
to the Schedule of this Act, or that they are con- 
tained in the body of that. So far as he is con- 
cerned, seeing is believing, and the definition of faith 
(to which we are fast being reduced by this pernicious 
system) as being ** the evidence of things not seen " 
is, to the man of business, and as applied to con- 
tracts, a delusion and a snare. If legislation goes 
much further in this direction, we shall soon have all 
contracts, conveyances, and assignments represented 
by a blank sheet of paper containing only the names 
of the parties, leaving the clauses, conditions, and 
covenants proper to each document " to be deemed to 
be included.*' However, evil as is the system, it has 
to be dealt with, and the ** Provisions to be implied 
in Submissions " are as follows : — 

"a. If no other mode of reference is provided, the 
reference shall be to a single arbitrator. 

** b. If the reference is to two arbitrators, the two 
arbitrators may appoint an umpire at any time within 
the period during which they have power to make an 
award. 

'*c. The arbitrators shall make their award in 
writing within three months after entering on the refer- 
ence, or after having been called on to act by notice 
in writing from any party to the submission, or on 
or before any later day to which the arbitrators, by 
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any writing signed by them, may from time to time 
enlarge the time for making the award. 

" d. If the arbitrators have allowed their time or 
extended time to expire without making an award, or 
have delivered to any party to the submission, or to 
the umpire a notice in writing, stating that they 
cannot agree, the umpire may forthwith enter on the 
reference in lieu of the arbitrators, 

" e. The umpire shall make his award within one 
month after the original or extended time appointed 
for making the award of the arbitrators has expired, 
or on or before any later day to which the umpire 
by any writing signed by him may from time to time 
enlarge the time for making his reward* 

**/. The parties to the reference, and all persons 
claiming through them respectively, shall, subject to 
any legal objection, submit to be examined by the 
arbitrators or umpire, on oath or affirmation, in 
relation to the matters in dispute, and shall, subject 
as aforesaid, produce before the arbitrators or umpire, 
all books, deeds, papers, accounts, writings, and 
documents within their possession or power respec- 
tively which may be required or called for, and do 
all other things which during the proceedings on the 
reference the arbitrators or umpire may require. 

" g. The witnesses on the reference shall, if the 
arbitrators or umpire thinks fit, be examined on 
oath or affirmation. 

** h. The award to be made by the arbitrators or 
umpire shall be final and binding on the parties and 
the persons claiming under them respectively. 

'' i. The costs of the reference and award shall be in 
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the discretion of the arbitrators or umpire, who may 
direct to and by whom and in what manner those 
costs or any part thereof shall be paid, and may tax 
or settle the amount of costs to be so paid or any 
part thereof, and may award costs to be paid as 
between solicitor and client." 

It will be seen on reference to Clause 3 that in 
future " any official referee to whom application is 
made shall, subject to any order of the Court or a 
Judge as to transfer, or otherwise, hear and determine 
the matters agreed to be referred." Hitherto, under 
the Judicature Acts, the report of an official referee 
has 'had no more eflfect than the verdict of a jury, 
and the Court had power to deal with it as such, 
and could set it side or send it back for reconsidera- 
tion. Now, however, it will have the same effect as 
the award of an arbitrator, and will be a final settle- 
ment of all matters brought forward by the submis- 
sion, subject, of course, to the fact that all the 
requisites of a valid award have been complied with. 
If any party to a submission commences an action 
in any Court against any other party to it in respect 
of any matter agreed to be referred, the Court has 
power to stay such action at once on the application 
of the party proceeded against if satisfied that there 
is no sufficient reason why the matter should not be 
referred, and that the party applying is willing and 
ready to proceed with the arbitration. In the 
following cases, the Court or a Judge may appoint an 
arbitrator, umpire, or third arbitrator : — 

(1.) Where a submission provides that the refer- 
ence shall be to a single arbitrator, and all 
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the parties do not, after differences have 
arisen, concur in the appointment of an 
arbitrator. 
(2.) If an appointed arbitrator refuses to act, or 

becomes incapable or dies. 
(3.) "VWiere the parties or two arbitrators are at 
liberty to appoint an umpire or third arbi- 
trator and do not appoint him. 
(4.) Where an appointed umpire or third arbi- 
trator refuses to act, or becomes incapable 
or dies. 
The appointment by the Court or a Judge in the 
above cases must not be made until seven clear days 
after notice for such appointment has been given 
by the party applying to the party whose duty it is 
to make the appointment. 

The powers of an arbitrator have also been enlarged, 
and he has now power not only to administer oaths 
and take affirmations of the parties and witnesses 
appearing, but also to state an award as to the whole 
or part of the submission in the form of a special 
case for the opinion of the Court, and to correct in an 
award any clerical mistake or error arising from any 
accidental slip or omission that he may have made. 
This will prevent the award having to be referred 
back in order to have the mistake rectified, as has 
been the case hitherto. Witnesses may be sum- 
moned by writ of subpoena ad testificandum for the 
purpose of giving evidence, or by a writ of subpoena 
duces tecum for the purpose of being compelled to 
produce documents necessary to the proceedings ; 
but no person shall be compelled to produce any 
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document under the last-mentioned writ unless he 
could have been compelled to produce it on the trial 
of an action. The Court has power to enlarge the 
time for making an award, whether the time for 
making such award has expired or not. When the 
Court refers the award back to the arbitrator or 
umpire it must be sent back in its amended form 
within three months after the order of the Court 
referring it back. In cases where an arbitrator has 
misconducted himself in connection with the arbitra- 
tion- the Court may remove him, and where the 
award has been improperly procured it may be set 
aside, and an award may by leave of the Court or a 
Judge be enforced in the same way as a judgment or 
order of the Court. 

m 

References under Order of the Court. 

The Court has power in the case of references by 
order to refer any question in any cause or matter 
for enquiry or report to any official or special referee. 
Of course, when the Act speaks of '* any question in 
any cause," it does not, any more than it did under 
the former Acts, apply to any criminal proceedings. 
Such actions have always been dealt with by the 
judicial authorities having jurisdiction in such 
matters as being offences not against an individaal, 
but against the public at large, and consequently not 
proper subjects for arbitration. Besides, Courts of 
arbitration have not the proper machinery for hear- 
ing and determining matters of a criminal nature. 

The Court has also power to remit to a special 
referee or arbitrator all matters requiring prolonged 
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examination of documents or any scientific or local 
investigation, or if the question in dispute consists 
wholly or in part of matters of account. The con- 
sent of the parties to the action (who are not under 
disability) is otherwise necessary to enable these 
matters to be so referred. 

Her Majesty's Court of Appeal has in future-all 
the powers conferred on a Court or Judge as to 
references under order of the Court. 

In all cases of reference under the Act to an official 
or special referee or arbitrator, such referee or arbi- 
trator shall be considered as an officer of the Court, 
and shall have such authority and shall conduct the 
reference in such manner as the Court shall direct, 
or as may be prescribed by rules of Court. The 
remuneration also of any referee or arbitrator so 
appointed by the Court shall be fixed by the Court 
or a Judge, and the costs of the arbitration may be 
dealt with in such manner as the authority making 
the order thinks just. 

A new provision is the one that may be made from 
time to time by rules of Court for conferring on any 
Master or other officer of the Supreme Court all or 
any of the jurisdiction conferred by this Act on the 
Court or a Judge. This will facilitate submission to 
arbitration, and do away with the present necessity 
of invoking the aid of a Court or Judge in all matters 
connected with a reference. The Act also applies to 
any arbitration to which the Queen in right of the 
Crown, or of the Duchy of Lancaster, or the Duke of 
Cornwall is a party. This also is a provision that 
will in future prevent the necessity of an action in 
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cases in which Her Majesty or the Prince of Wales 
is concerned, bnt the consent of either the one or 
the other must be first obtained to the proceedings. 

The Act is to apply to all arbitrations nnder any 
statute passed previoas to the present one, including 
the Lands Clauses Consolidation Act, 1845, the 
Railway Companies Arbitration Act, and others, 
except in cases where the proyisions of this Act are 
inconsistent with such Acts. 

These, then, seem to be the most important altera- 
tions made by this Act in the law of arbitrations, 
viz. : — Taking away from the parties to a submission 
by consent the power of revocation, and, in fact, 
virtually abolishing submissions by consent by making 
in future such submissions an order or rule of Court 
from the commencement. It also gives to arbitrators 
or umpires power to state a special case for the 
opinion of the Court, and thus avoid the delay caused 
by making an award and having it referred back, 
owing to some inherent defect, whereby time was 
frequently wasted and costs were frequently multi- 
plied. It makes other alterations, such as binding 
the Crown and the Duchy of Cornwall, tending 
greatly in the future to the more speedy settlement 
of disputes, and consequent saving of time and 
expense. It will be seen on reference to the Act 
which is appended, that although the alterations in 
the present procedure are not very extensive, they do 
in the main endeavour to remedy patent defects in 
the working of the existing machinery, and as an 
instalment of legislation on this subject, it may fairly 
be regarded as a step in the right direction. 
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An Act for amending and consolidating the enactments 
relating to Arbitration, [26 th August, 1889. 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 



Submission 
to be irre- 
Tocable, and 
to have effect 
as an order 
of court. 

Provisions 
implied in 
submissions. 



Reference to 

official 

referee. 



References by Consent out of Court. 

1. A submission, unless a contrary intention is ex- 
pressed therein, shall be irrevocable, except by leave of 
the Court or a Judge, and shall have the same efifect in 
all respects as if it had been made an order of Court. 

2. A submission, unless a contrary intention is ex- 
pressed therein, shall be deemed to include the provisions 
set forth in the First Schedule to this Act, so far as they 
are applicable to the reference under the submission. 

3. Where a submission provides that the reference 
shall be to an official referee, any official referee to whom 
application is made shall, subject to any order of the 
Court or a Judge as to transfer or otherwise, hear and 
determine the matters agreed to be referred. 
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4. If any party to a submission, or any person claiming Power to 

through or under him, commences any legal proceedings stay pro- 

in any court against any other party to the submission, where there 

or any person claiming through or under him in respect ^.^ .' 
„ o o ^ mission. 

of any matter agreed to be referred, any party to such 
legal proceedings may at any time after appearance, and 
before delivering any pleadings or taking any other steps 
in the proceedings, apply to that court to stay the pro- 
ceedings, and that Court or a Judge thereof if satisfied 
that there is no sufficient reason why the matter should 
not be referred in accordance with the submission, and 
that the applicant was, at the time when the proceedings 
were commenced, and still remains, ready and willing to 
do all things necessary to the proper conduct of the 
arbitration, may make an order staying the proceedings. 

5. In any of the following cases : — ^o^e^ ^o^ 

the court in 

(a.) Where a submission provides that the reference ^ apTX)inT^^ 
shall be to a single arbitrator, and all the an arintrator, 
parties do not after differences have arisen thSS^arW- 
concur in the appointment of an arbitrator : * trator. 

(5.) If an appointed arbitrator refuses to act, or is 
incapable of acting, or dies, and the submis- 
sion does not show that it was intended that 
the vacancy should not be supplied, and the 
parties do not supply the vacancy : 

(c.) Where the parties or two arbitrators are at 
liberty to appoint an umpire or third arbi- 
trator and do not appoint him ; 

(d,) Where an appointed umpire or third arbitrator 
refuses to act, or is incapable of acting, or dies, 
and the submission does not show that it was 
intended that the vacancy should not be 
supplied, and the parties or arbitrators do 
not supply the vacancy : 

any party may serve the other parties or the arbitrators, 

c 
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Power for 
parties in 
certain cases 
to supply 
Yacancy. 



Powers of 
arbitrator. 



as the case may be, with a written notice to appoint an 
arbitrator, umpire, or third arbitrator. 

If the appointment is not made within seven clear days 
after the service of the notice, the Court or a Judge may, 
on application by the party who gave the notice, appoint 
an arbitrator, umpire, or third arbitrator, who shall have 
the like powers to act in the reference, and make an 
award as if he had been appointed by consent of all 
parties. 

6. Where a submission provides that the reference 
shall be to two arbitrators, one to be appointed by each 
party, then unless the submission expresses a contrary 
intention — 

(a.) K either of the appointed arbitrators refuses to 
act, or is incapable of acting, or dies, the 
party who appointed him may appoint a new 
arbitrator in his place '; 

(6.) If, on such a reference, one party fails to appoint 
an arbitrator, either originally or by way of 
substitution as aforesaid, for seven clear days 
after the other party, having appointed his 
arbitrator, has served the party making 
default with notice to make the appointment, 
the party who has appointed an arbitrator 
may appoint that arbitrator to act as sole 
arbitrator in the reference, and his award 
shall be binding on both parties as if he had 
been appointed by consent : 

Provided that the Court or a Judge may set aside 
Bpaj appointment made in pursuance of this section. 

7. The arbitrators or umpire acting under a submission 
shall, unless the submission expresses a contrary inten- 
tion, have power — 

(a.) to administer oaths to or take the affirmations 
of the parties and witnesses appearing ; and 
(6.) to state an award as to the whole or part 
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thereof in the form of a special case for the 
opinion of the Court ; and 
(c.) To correct in an award any clerical mistake or 
error arising from any accidental slip or 
omission. 

8. Any party to a submission may sue out a writ of Witnesses 
subpoena ad testificandum, or a writ of subpoena duces "^^^ ^® , 

^ ^ summoned 

tecum, but no person shall be compelled under any such by subpoena, 
writ to produce any document which he could not be 
compelled to produce on the trial of an action. 

9. The time for making an award may from time to Power to 
time be enlarged by order of the Court or a Judge, J^^large time 

•^ ° for making 

whether the time for making the award has expired or award, 
not. 

10. — (1.) In all cases of reference to arbitration the Power to 
Court or a Judge may from time to time remit the ^^^^ *^*^ ' 
matters referred, or any of them, to the reconsideration 
of the arbitrators or umpire. 

(2.) Where an award is remitted, the arbitrators or 
umpire shall, unless the order otherwise directs, make 
their award within three months after the date of the 
order. 

11. — (1.) Where an arbitrator or umpire has miscon- Power to 
ducted himself, the Court may remove him. awaid. 

(2.) Where an arbitrator or umpire has misconducted 
himself, or an arbitration or award has been improperly 
procured, the Court may set the award aside. 

12. An award on a submission may, by leave of the Enfoniig 
Court or a Judge, be enforced in the same manner as a *^*^^' 
judgment or order to the same effect. 



References under Order of Court, 

13. — (1.) Subject to Eules of Court and to any right Reference 
to have particular cases tried by a jury, the Court or a °^ ^^^ 
Judge may refer any question arising in any cause or 
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Powers and 
remunera- 
tion of 
referees and 
arbitrators. 



matter (other than a criminal proceeding by the Crown) 
for inquiry or report to any ofl&cial or special referee. 

(2.) The report of an official or special referee may be 
adopted wholly or partially by the Court or a Judge, and 
if so adopted may be enforced as a judgment or order to 
the same effect. 

14. In any cause or matter (other than a criminal 
proceeding by the Crown), — , 

(a.) If all the parties interested who are not under 
disability consent : or, 

{b.) If the cause or matter requires any prolonged 
examination of documents or any scientific 
or local investigation which cannot in the 
opinion of the Court or a Judge conveniently 
be made before a jury or conducted by the 
Court through its other ordinary officers : 
or, 

(c.) If the question in dispute consists wholly or in 
part of matters of account ; 

the Court or a Judge may at any time order the whole 
cause or matter, or any question or issue of fact arising 
therein, to be tried before a special referee or arbitrator 
respectively agreed on by the parties, or before an official 
referee or officer of the Court. 

15. — (1.) In all cases of reference to an official or 
special referee or arbitrator under an order of the Court 
or a Judge in any cause or matter, the official or special 
referee or arbitrator shall be deemed to be an officer of 
the Court, and shall have such authority, and shall 
conduct the reference in such manner, as may be pre- 
scribed by Rules of Court, and subject thereto as the 
Court or a judge may direct. 

(2.) The report or award of any official or special 
referee or arbitrator on any such reference shall, unless 
set aside by the Court or a Judge, be equivalent to the 
verdict of a jury. 
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(3.) The remuneration to be paid to any special 
referee or arbitrator to whom any matter is referred 
under order of the Court or a Judge shall be determined 
by the Court or a Judge. 

16. The Court or a Judge shall, as to references under Conrt to 

order of the Court or a Judge, have all the powers which ^*T® P^7®™ 

as m reier- 

are by this Act conferred on the Court or a Judge as to ences by 

references by consent out of Court. consent. 

17. Her Majesty's Court of Appeal shall have all the Court of 
powers conferred by this Act on the Court or a Judge ^.ppeal to 
thereof under the provisions relating to references under ©f court, 
order of the Court. 

General, 

18. — (1.) The Court or a Judge may order that a writ Power to 
of subpoena ad testificandum or of subpoena duces tecimi fT^^^^ " 
shall issue to compel the attendance before an official of witness 
or special referee, or before any arbitrator or umpire, of the United 
of a witness wherever he may be within the United Kingdom, 

Kingdom. ^i ^ °'^«^ 

^ habeas corpus 

(2.) The Court or a Judge may also order that a writ to issue, 
of habeas corpus ad testificandum shall issue to bring up 
a prisoner for examination before an official or special 
referee, or before any arbitrator or umpire. 

19. Any referee, arbitrator, or umpire may at any Statement of 
stage of the proceedings under a reference, and shall, arbitratioiT^ 
if so directed by the Court or a Judge, state in the form 

of a special case for the opinion of the Court any question 
of law arising in the course of the reference. 

20. Any order made under this Act may be made on Costs, 
such terms as to costs, or otherwise, as the authority 
making the order thinks just. 

21. Provision, may from time to time be made by Exercise of 
Rules of Court for conferring on any master, or other mseters wid 
officer of the Supreme Court, all or any of the juris- other officers, 
diction conferred by this Act on the Court or a Judge. 
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perjury. 



Crown to be 
bound. 



Application 
of Act to 
references 
under statu- 
tory powers. 



Saving for 

pending 

arbitrations. 



RepeaL 



22. Any person who wilfully and corruptly gives false 
evidence before any referee, arbitrator, or umpire shall 
be guilty of perjury, as if the evidence had been given in 
open Court, and may be dealt with, prosecuted, and 
punished accordingly. 

23. This Act shall, except as in this Act expressly 
mentioned, apply to any arbitration to which Her 
Majesty the Queen, either in right of the Crown, or 
of the Duchy of Lancaster or otherwise, or the Duke 
of Cornwall, is a party, but nothing in this Act shall 
empower the Court or a Judge to order any proceedings 
to which Her Majesty or the Duke of Cornwall is a 
party, or any question or issue in any such proceedings, 
to be tried before any referee, arbitrator, or officer with- 
out the consent of Her Majesty or the Duke of Cornwall, 
as the case may be, or shall affect the law as to costs 
payable by the Crown. 

24. This Act shall apply to every arbitration under 
any Act passed before or after the commencement of this 
Act as if the arbitration were pursuant to a submission, 
except in so far as this Act is inconsistent with the Act 
regulating the arbitration or with any rules or procedure 
authorised or recognised by that Act. 

25. This Act shall not affect any arbitration pending 
at the commencement of this Act, but shall apply to any 
arbitration commenced after the commencement of this 
Act under any agreement or order made before the 
commencement of this Act. 

26. — (1.) The enactments described in the Second 
Schedule to this Act are hereby repealed to the extent 
therein mentioned, but this repeal shall not affect any- 
thing done or suffered, or any right acquired or duty 
imposed or liability incurred, before the commencement 
of this Act, or the institution or prosecution to its 
termination of any legal proceeding or olher remedy 
for ascertaining or enforcing any such liability. 
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(2.) Any enactment or instrument referring to any 
enactment repealed by this Act shall be construed as 
referring to this Act. 

27. In this Act, unless the contrary intention Defimtions. 
appears, — 

" Submission " means a written agreement to submit 
present or future differences to arbitration, 
whether an arbitrator is named therein or not. 

" Court " means Her Majesty's High Court of Justice. 

" Judge '* means a Judge of Her Majesty's High Court 
of Justice. 

" Rules of Court ** means the Rules of the Supreme 
Court made by the proper authority under the 
Judicature Acts. 

28. This Act shall not extend to Scotland or Ireland. Extent. 

29. This Act shall commence and come into operation Oommenoe- 
on the first day of January one thousand eight hundred ^^^ 
and ninety. 

30. This Act may be cited as the Arbitration Act, Short title. 
1889. 

SCHEDULES. 

THE FIRST SCHEDULE. 
Pbovisions to bb imflibd in Submissions. 

a. If no other mode of reference is provided, the reference shall 
be to a single arbitrator. 

b. If the reference is to two arbitrators, the two arbitrators may 
appoint an umpire at any time within the period during which 
they have power to make an award. 

c. The arbitrators shall make their award in writing within 
three months after entering on the reference, or after having been 
called on to act by notice in writing from any party to the submis* 
sion, or on or before any later day to which the arbitrators, by any 
writing signed by them, may from time to time enlarge the time 
for making the award. 

d. If the arbitrators have allowed their time or extended time to 
expire without making an award, or have delivered to any party to 
the submission, or to the umpire a notice in writing, stating that 
they cannot agree, the umpire may forthwith enter on the refer- 
ence in lieu of the arbitrators. 
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e. The umpire shall make his award within one month after the 
original or extended time appointed for making the* award of the 
arbitrators has expired, or on or before any later day to which the 
umpire by any writing signed by him may from time to time 
enlarge the time for making his award. 

/. The parties to the reference, and all persons claiming through 
them respectively, shall, subject to any legal objection, submit to 
be examined by the arbitrators or umpire, on oath or affirmation, 
in relation to the matters in dispute, and shall, subject as aforesaid, 
produce before the arbitrators or umpire, all books, deeds, papers, 
accounts, writings, and documents within their possession or power 
respectively which may be required or called for, and do all other 
things which during the proceedings on the reference the arbi- 
trators or umpire may require. 

g. The witnesses on the reference shall, if the arbitrators or 
umpire thinks fit, be examined on oath or affirmation. 

h. The award to be made by the arbitrators or umpire shall be 
final and binding on the parties and the persons claiming under 
them respectively. 

i. The costs of the reference and award shall be in the discretion 
of the arbitrators or umpire, who may direct to and by whom and 
in what manner those costs or any part thereof shall be paid, and 
may tax or settle the amount of costs to be so paid or any part 
thereof, and may award costs to be paid as between solicitor and 
client. 

THE SECOND SCHEDULE. 
Enactments repealed. 



Session and 
Chapter. 



9 WiU. 3, 
c. 15. 

3 & 4 WilL 4, 
0.42. 



17 & 18 Vict. 

c. 125. 
36 & 37 Vict. 

c. 66. 



Title or Short Title. 



47. & 48 Vict, 
c. 61. 



An Act for determining 
differences by arbi- 
tration. 

An Act for the further 
amendment of the 
law and the better ad- 
vancement of justice. 

The Common Law 
Procedure Act, 1854. 

The Supreme Court of 
Judicature Act, 1873. 



The Supreme Court of 
Judicature Act, 1884. 



Extent of Repeal. 



The whole Act. 



Sections thirty-nine to forty- 
one, both inclusive. 



Sections three to seventeen, 
both inclusive. 

Section fifty-six, from " Sub- 
**ject to any Rules of 
** Court" down to **as a 
* 'judgment by the Court, ' ' 
both inclusive, and the 
words ** special referees 
or. ' ' Sections fifty-seven to 
fifty-nine, both inclusive. 

Sections nine to eleven, 
both inclusive. 
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